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I. PROJECT HISTORY 

 

1. The ALI/UNIDROIT Principles of Transnational Civil Procedure were prepared by a joint 

American Law Institute (ALI)/UNIDROIT Working Group and adopted in 2004 by the UNIDROIT 

Governing Council at its 83rd session (Rome, 19-21 April 2004 - the text is available at 

https://www.unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-e.pdf). They were 

intended to help reduce the impact of differences between legal systems in lawsuits involving 

transnational commercial transactions. Their purpose was to propose a model of universal procedure 

that followed the essential elements of due process of law. They were accompanied by a set of “Rules 

of Transnational Civil Procedure”, which were not formally adopted by either UNIDROIT or ALI but 

constituted “the Reporters’ model implementation of the Principles, providing greater detail and 

illustrating concrete fulfilment of the Principles”. The Rules might be considered either for adoption 

“or for further adaptation in various legal systems,” and along with the Principles can be considered 

as “a model for reform in domestic legislation”.1 

 

                                                           
1  Reporters’ Study, Rules on Transnational Civil Procedure, Introductory Note, in ALI/UNIDROIT Principles of 
Transnational Civil Procedure, Cambridge University Press, 2006, p. 99. 

https://www.unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-e.pdf


2. UNIDROIT 2019 – C.D. (98) 6 (a) rev. 

2. With the aim of resuming work in this area, UNIDROIT focused on the promotion and 

implementation of the ALI/UNIDROIT Principles through the development of regional rules based on 

them. In this respect, the possibility of a joint project on the development of European rules of civil 

procedure was discussed within the framework of the envisaged co-operation with the European Law 

Institute (ELI). A joint ELI/UNIDROIT project on this topic was considered to be the means to provide 

a useful tool to avoid a fragmentary and haphazard growth of European civil procedural law. At the 

same time, from the point of view of UNIDROIT, it was seen as an implementation of the ALI/UNIDROIT 

Principles and as a first attempt towards the development of other regional projects adapting the 

ALI/UNIDROIT Principles to the specificities of regional legal cultures, leading the way to the drafting 

of other regional rules. In 2014, UNIDROIT and ELI agreed on a Memorandum of Understanding 

specifically related to the project on civil procedure, which clearly identified role and responsibility of 

each party. A Steering Committee was set up, co-chaired by the ELI President and the UNIDROIT 

Secretary-General and composed of representatives of both organisations.2  
 

3. The project was authorised by the UNIDROIT General Assembly at its 72nd session (Rome, 5 

December 2013) and inserted in the Work Programme of the Institute for the triennium 2014-2016 

(see UNIDROIT 2013 – A.G. (72) 9, 8, paras. 26-28). At its 73rd session (Rome, 11 December 2014) 

the UNIDROIT General Assembly, upon proposal of the Governing Council at its 93rd session (Rome, 7-

10 May 2014), decided to increase the priority of the project (UNIDROIT 2014 – A.G. (73) 9, para. 30). 

The UNIDROIT General Assembly, at its 74th Session (Rome, 1 December 2016), upon proposal of the 

Governing Council at its 95th Session (Rome, 18-20 May 2016) approved the continuation of the 

project within the Work Programme of the Institute for the triennium 2017-2019. 

 

 

II. ARCHITECTURE AND DEVELOPMENT OF THE PROJECT 

 

4. The drafting of the Rules and Comments was entrusted to Working Groups (WGs), which 

were asked to develop regional rules for each of the main topics covered by the ALI/UNIDROIT 

Principles (adding a part on appellate proceedings). A total of eight Working Groups were thus 

established (“Access to information and evidence”3; “Provisional and protective measures”4; “Service 

of documents and due notice of proceedings”5; “Lis pendens and res judicata”6; “Obligations of the 

                                                           
2   In addition to the Co-Chairs Diana Wallis, then President of ELI, and José Angelo Estrella Faria, then 
UNIDROIT Secretary-General: John Sorabji (Principal Legal Adviser to the Lord Chief Justice and Master of the 
Rolls), and Remo Caponi (University of Florence), for ELI; UNIDROIT Deputy Secretary-General Anna Veneziano 
and Rolf Stürner (University of Freiburg and former Co-Reporter for the ALI/UNIDROIT Principles) for UNIDROIT. 
3  Neil Andrews (University of Cambridge, Co-Reporter until 2017); Fernando Gascón Inchausti (University 
Complutense of Madrid, Co-Reporter); Laura Ervo (University of Örebro); Frédérique Ferrand (University Jean 
Moulin Lyon 3); Victória Harsági (Pázmány Péter Catholic University, Budapest); Michael Stürner (University of 
Konstanz). 
4 Xandra Kramer (Erasmus University, Rotterdam, Reporter since August 2016); Remo Caponi and John 
Sorabji (supporting members since September 2016); Mr Torbjörn Andersson (University of Uppsala); Fernando 
de la Mata (ESADE Law School Barcelona, Baker & McKenzie); Alan Uzelac (University of Zagreb). Former Co-
Reporters Neil Andrews and Gilles Cuniberti (University of Luxembourg). 
5  Astrid Stadler (University of Konstanz, Co-Reporter); Eva Storskrubb (University of Uppsala, Co-Reporter); 
Marco De Cristofaro (University of Padua); Emmanuel Jeuland (University Paris 1 Panthéon-Sorbonne); Wendy 
Kennett (Cardiff University); Dimitrios Tsikrikas (University of Athens) 
6  Frédérique Ferrand (Co-Reporter); Burkhard Hess (Director of the Max Planck for International, European 
and Regulatory Procedural Law, Luxembourg, Co-Reporter); Neil Andrews; Alexander Arabadjiev (Judge, 
European Court of Justice); Marco De Cristofaro (University of Padua); Tania Domej (University of Zürich); 
Fernando Gascón Inchausti; Kalliopi Makridou (Aristotle University of Thessaloniki); Jarkko Männistö (lawyer in 
Finland); Karol Weitz (University of Warsaw). 
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parties and lawyers”7; “Parties and collective redress”8; “Judgments”9; “Costs”10; and “Appeals”11). 

The Working Groups started functioning in successive waves, from 2014 to 2018, to keep the project 

manageable and to allow some members of the earlier WGs to join the newer ones, in order to make 

full use of their experience. A wide representation of different European legal traditions as well as 

participation of English and French native speakers in each Group was envisaged. The Working 

Groups were tasked with the preparation of Rules and Comments which were then discussed during 

bi-annual plenary meetings of the Steering Committee and WG’s Reporters (and members), hosted 

by the two sponsoring organisations. Finally, an overarching “Structure Group”12 with participation 

of Steering Committee Members was set up with the task of providing consolidation of the texts and 

substantive and linguistic coordination of the black-letter rules and the comments. From the outset, 

the project’s Annual Plenary Meetings benefited from the participation of a number of institutional 

Observers, particularly the Hague Conference on Private International Law (HCCH), European 

Institutions (the European Commission, the European Parliament and the Court of Justice of the 

European Union), Professional Associations and Research Associations and Institutions as well as the 

American Law Institute (ALI). Finally, a list of advisers drawn both from academia and the legal 

professions, among which members of the UNIDROIT Governing Council. 

 

III. PROJECT ACTIVITIES IN 2018 AND 2019 

 

5. In the course of 2018, Co-reporters of all Working Groups and members of active Working 

Groups met with the Steering Committee and the Structure Group in Rome on 9-10 April 2018. The 

meeting addressed advanced texts on “Judgements”, “Parties and collective redress”, and “Lis 

Pendens and Res Judicata”, as well as initial drafts of the newly instituted Working Groups on “Costs” 

and “Appeals”. Part of this work-in-progress was presented to the UNIDROIT Governing Council at its 

97th session on 2-4 May 2018 (see C.D. (97) 8 a). On 6 September 2018, the ELI- UNIDROIT project 

was discussed at the 2018 ELI Annual Conference in Riga, in a panel co-chaired by Diana Wallis and 

Anna Veneziano and including Xandra Kramer, John Sorabji and Emmanuel Jeuland. Finally, a project 

conference was held on 26-27 November 2018 in Trier, with participation of numerous project 

members and external commentators. The conference, hosted by the Academy of European Law 

(ERA), featured three focus panels addressing key project issues, namely “Parties, collective redress 

and funding”, “Civil procedure, the challenges of modern technology and artificial intelligence”, and 

“Structure of civil proceedings – towards a coherent model law”, as well as an introductory panel 

which featured an overview on various aspects of the draft provided by the project Working Groups.  

For more information on these events and details on the panel speakers and participants see Annual 

Report (C.D. (98) 2). 

 

6. The final Annual Steering Committee meeting with the co-reporters of all Working Groups 

was held in Rome on 25-26 February 2019. The meeting began by addressing the current status of 

the Consolidated Draft, on the basis of the text provided by the Working Group on “Structure”, and 

explored the main issues that were still under consideration. The discussion included the revised 

                                                           
7  C.H. (Remco) van Rhee (Maastricht University, Co-Reporter); Alan Uzelac (Co-Reporter); Emmanuel 
Jeuland; Bartosz Karolczyk (DZP, Warsaw); Walter Rechberger (University of Vienna); Elisabetta Silvestri 
(University of Pavia); John Sorabji; Magne Strandberg (University of Bergen). 
8  Emmanuel Jeuland (Co-Reporter); Astrid Stadler (Co-Reporter); Vincent Smith (British Institute for 
International and Comparative Law); Ianika Tzankova (Tillburg University); Istvan Varga (ELTE Faculty of Law), 
Stefaan Voet (Leuven Centre for Public Law). 
9  Chiara Besso (Judge, Italian Supreme Court, Co-Reporter), Christoph Kern (University of Heidelberg, Co-
reporter), Thomas Sutter-Somm (University of Basel), Laura Ervo, Natalie Fricero (University of Nice), Andrew 
Higgins (Oxford University). 
10 Paul Oberhammer (University of Vienna), Eva Storskrubb and Wendy Kenneth. 
11  Frédérique Ferrand, Christoph Kern (Co-Reporters); Fernando Gascón Inchausti, Magne Strandberg. 
12  Loic Cadiet (University Paris 1; President of the International Association of Procedural Law (IAPL), Co-
Reporter); Xandra Kramer (Co-Reporter) and Steering Committee members John Sorabji and Rolf Stürner. The 
Steering Committee invited Frédérique Ferrand and Emmanuel Jeuland to join the Structure Group’s work on the 
French version of the instrument. 
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output of five Working Groups, the updated structure of the Rules, an introductory part containing the 
general rules and an additional set of rules on pleadings developed by the Structure Group. The plenary 

meeting went on to monitor the progress of the working drafts on “Costs”, “Judgements”, and 

“Appeals”, with fruitful presentations and discussions to facilitate their completion. In their meeting 

preceding the Conference, the Steering Committee together with the Structure Group discussed the 

required actions and timeline for the adoption of the final texts both in English and French, for 

approval by the two sponsoring organisations and for their final publication (for the timeline see 

below, para. VI). It was also agreed to invite Professors Frédérique Ferrand and Emmanuel Jeuland 

as additional members of the Structure Group, with the task of coordinating and preparing the 

consolidated version of the Rules in French, in cooperation with Professor Loic Cadiet. It was further 

agreed that the Structure Group would be supported in the preparation of the French version of the 

Rules and Comments by the UNIDROIT Secretariat.  

 

7. The ELI-UNIDROIT Project further benefited from being discussed during a conference 

organised by the Wissenschaftliche Vereinigung für Internationales Verfahrensrecht, which was held 

in Hamburg at the Bucerius Law School on 13-16 March 2019 and opened by Professors Burkhard 

Hess, Katharina Boele-Woelki and Karsten Thorn. The special seminar featured presentations by 

Professors Rolf Stürner and Xandra Kramer, followed by a Round Table chaired by Professor Paul 

Oberhammer with participation of Professor Beate Czerwenka, Dr. Gottfried Hammer and Professor 

Roman Poseck. 

 

 

IV. THE STRUCTURE OF THE RULES AND THE DRAFT CONSOLIDATED TEXT (MARCH 2019) 

 

8. As noted above, an overarching Working Group in charge of the structure of the project was 

set up with the mandate to “coordinate the emerging draft rules within a functional whole” and to 

provide “oversight of linguistic issues”. Across the eight WGs, the Structure Group’s task is to provide 

coherence in terms of scope and content as well as terminology and drafting style, and maintain a 

comparable level of detail throughout the Rules taking into account the difference in their subject-

matter. The Structure Group is furthermore in charge of ensuring the coherence of the French version 

of the Rules and Comments. Finally, the Structure Group is also responsible for the adjustment of 

the existing draft rules when issues are common to more than one Working Group, of developing the 

missing rules on case management and structure of the proceedings as well as considering the 

desirability to offer alternative rules in cases where systems show a marked divergence or in order 

to accommodate different domestic policy goals. 

 

9. The Structure Group developed a consolidated version of the output of the first three Working 

Groups (Service of Documents, Information and Evidence and Provisional Measures) which was 

presented to the Governing Council for comments at its 97th Session in 2017 (C.D. (97) 8 (a)). For 

the present session of the Governing Council, the Structure Group produced a nearly finalised 

consolidated draft of all black-letter rules in English, which was discussed at the most recent Plenary 

Session of the project in February 2019 and further developed on the basis of that discussion. This 

document can be found in ANNEX.  

 

10. The document contains:  

 

1) The Consolidated Draft of the Working Group on “Structure” dated 31 March 2019, 

with the outline detailing the structure of the instrument, and Rules up to parts I to V (General 

Provisions; Parties; Court Management; Commencement of Proceedings; Preparation of Final 

Hearing) as well as parts VI (Service and Due Notice of Proceedings), VII (Access to 

Information and Evidence) and X (Provisional and Protective Measures). These Rules are the 

result of the revision of the drafts provided by the Working Groups by the Structure Group, 

in cooperation with the Co-Reporters, but they also contain provisions relating to the 
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pleadings and the preparation of the final hearing that were developed by the Structure 

Group itself. They are finalised, but may be subject to minor revisions and adjustments due 

to the need to coordinate them with the content of the non-consolidated parts (e.g. with the 

rules on Costs) and, to a certain extent, with the General Part  

2) Finalised outputs of the Working Groups that have not yet been consolidated, i.e. part 

VIII Section 1 (Judgments) and Section 2 (Effects of Judgments – lis pendens and res 

judicata) as well as part XI (Collective Redress). These rules were finalized by the respective 

Working Groups and were the object of exhaustive discussions during the project meetings, 

but still need to be revised for the purpose of full coordination 

3) The Rules drafted by the Working Group on Appeals, which are contained in part IX and 
were discussed at the latest Plenary Session in February 2019. These latter Rules, though 

nearly finalised, need further input from the Working Group before being subject to revision 

by the Structure Group. 

 

11. It should be noted that a part on Costs (part XII) will be added. The Working Group on Costs 

has developed an advanced draft of Rules and Comments, already discussed in the latest project 

plenary meeting in Rome, which is however still subject to modifications and was not inserted in this 

document. 

 

12. Following the model of the ALI/UNIDROIT Principles, the Rules are accompanied by Comments. 

Comments are already available for all parts of the consolidated draft. Further work is however 

required to ensure a coordinated and coherent output dovetailing with the changes in the structure 

and in the content of the black-letter rules. For this reason, the consolidated draft in the Annexe 

contains the black-letter rules only. 

 

13. Finally, most Working Groups have drafted their Rules, from the outset, not only in English, 

but in multiple language versions including French. This was done with the express purpose of 

benefitting from a multilingual discussion that was important for the development of a suitable 

language and content also in relation to the English text. The final instrument will be drafted both in 

English and in French. In order to ensure coordination of the two language versions of the Rules and 

adequate translation of all Comments into French, and as already mentioned, the Steering Committee 

invited Frédérique Ferrand and Emmanuel Jeuland to join in the work of the Structure Group for the 

preparation of the French version. The UNIDROIT Secretariat will cooperate with them, particularly in 

respect to the translation of the Comments. 

 

 

V. PLANNED ACTIVITIES AND COMPLETION OF THE PROJECT 

 

14. Taking into account the remaining task of producing a coordinated text of the black-letter rules 
and comments in English and French both from a substantive and a linguistic point of view, and the 
need to fill in the remaining gaps, an expedited reasonable timeframe for completion of the instrument 
was agreed upon with project Reporters and with ELI. This timeline considered that the final text has 
to be approved by the competent organs of both organisations in 2020. 
 
15. At the next ELI General Assembly Conference, which will be held in Vienna on 4-6 September 
2019, the finalised draft text of the Rules in English will be presented for comments to the ELI 
Membership and particularly to the Members Consultative Committee for this project. 
 
16. A finalised consolidated set of draft rules and related comments in English is expected to be 
submitted in early 2020 to the ELI Council, and simultaneously to UNIDROIT Governing Council members 
in electronic form. The finalised instrument, both in English and French, will be submitted to the 
UNIDROIT Governing Council in May 2020 for approval. 
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17. To this end, the Secretariat will continue to cooperate with ELI and to support the work of the 
Steering Committee and Structure Group towards finalisation of the instrument until its approval and 
publication (publication will be subject to an open-access agreement financed by a grant obtained by 
ELI). This support activity will include the additional tasks of taking over the management of the master 
copy of the consolidated draft and cooperating in the French translation of the Comments. The 
Secretariat will also participate in promotion events which will be majority funded by the grant 
obtained by ELI. 
 
 

VI. ACTION TO BE TAKEN 

 

18. The Governing Council is invited to take note of the progress made in the implementation of 

the project on transnational civil procedure – formulation of regional rules.  



 

 

ANNEX  

 

 

 

 

 

TRANSNATIONAL CIVIL PROCEDURE - 

FORMULATION OF REGIONAL RULES 

 
DRAFT ELI – UNIDROIT Rules of Civil Procedure 

 

This document includes: 

 
Consolidated Draft of the Working Group on “Structure” 31 March 2019 

(with general outline of instrument - fully consolidated up to parts I to V 
and parts VI, VII and X)1  

 

Finalised drafts of Working Groups not yet consolidated  
(part VIII, Sections 1 and 2; part XI)2 

 
Draft by the Working Group on “Appeals” 

(part IX)3 

 

 

 

                                       
1  These rules will be subject to minor revisions and adjustments due to the need to coordinate with 
rules in the non-consolidated part, e.g. Costs). 
2  These rules were finalized by the respective Working Groups, but still need to be revised by the 
Structure Group for the purpose of coordination. 

3  These rules were discussed at the latest Plenary Session and revised by the Working Group, but 
need further input by the Working Group. 
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ELI-UNIDROIT EUROPEAN RULES OF CIVIL PROCEDURE 

Draft Outline 

PREAMBLE 

PART I – GENERAL PROVISIONS SECTION  

SECTION 1 – Scope  

SECTION 2 – Principles 

A. Cooperation 

B. Proportionality 

C. Settlement 

D. Right to be heard 

E. Defence 

F. Oral, written and public proceedings 

G. Languages, interpretation and translation 

SECTION 3 – Proceedings 

A. Commencement, termination and scope 

B. Facts, evidence and applicable law 

PART II - PARTIES 

SECTION 1 – General Part  

SECTION 2 – Special Part 

A. Multiple Parties 

1. Joinder of parties 

2. Intervention and Third Parties 

B. Substitution and Succession of Parties 

SECTION 3 – Cross Border Issues 

PART III – CASE MANAGEMENT 

PART IV – COMMENCEMENT OF THE PROCEEDINGS 

SECTION 1 – Pre-commencement procedural duties  

SECTION 2 – Commencement and pleadings 

A. Statement of claim 

B. Joint application 

PART V – PROCEEDINGS UNTIL THE FINAL DECISIONS 

PART VI – SERVICE AND DUE NOTICE OF PROCEEDINGS 

SECTION 1 – General part 
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SECTION 2 – Responsibility for and methods of service 

A. General Provisions 

B. Methods of Service 

SECTION 3 – Cross border issues 

A. In the European Union 

B. Outside the European Union 

PART VII – ACCESS TO INFORMATION AND EVIDENCE 

SECTION I – General part 

A. General Provisions on Evidence 

B. Presentation of Evidence 

C. Management and Evaluation of Evidence 

SECTION II – Access to evidence orders  

SECTION III – Types of evidence 

A. Documents 

B. Testimony 

C. Examination of Parties 

D. Expert Evidence 

E. Judicial Inspection 

SECTION IV – Cross-border issues 

A. In the European Union 

B. Outside the European Union 

PART VIII - JUDGMENTS/RES JUDICATA AND LIS PENDENS 

SECTION 1 – Types of Judgment 

A. General part 

B. Default judgments and judicial settlements 

SECTION 2 – Effects of Judgment 

A. General part 

B. Lis pendens and related actions 

C. Res judicata 

PART IX – MEANS OF REVIEW 

SECTION 1 – Appeal 

SECTION 2 – Motion for revision 

PART X – PROVISIONAL AND PROTECTIVE MEASURES 

SECTION 1 – General part  

SECTION 2 – Special part 

A. Protective and Regulatory Measures 

1. Asset Preservation 

2. Regulatory Measures 

B. Evidence Preservation 
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C. Interim Payment 

SECTION 3 – Cross border issues  

PART XI – COLLECTIVE REDRESS  

A. General part 

B. Admissibility of Collective Redress 

C. Case Management of Collective Redress Actions 

D. Settlements in Collective Redress Actions Already Commenced 

E. Collective Redress Judgments 

F. Collective Settlements outside Collective Actions 

G. Cross border issues 

1. Within the European Union  

2. Outside the European Union 

H. Costs, Expenses and Funding 

PART XII – COSTS (To be added) 
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PART I – GENERAL PROVISIONS 

SECTION 1 – Scope 

Rule 1. Scope 

 These Rules apply to the resolution of domestic and cross-border disputes in 

civil and commercial matters whatever the nature of the court. 

 These Rules do not apply to: 

(a) the status or legal capacity of natural persons, rights in property arising out 

of a matrimonial relationship or out of a relationship deemed by the law 

applicable to such relationship to have comparable effects to marriage;  

(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or 

other legal persons, judicial arrangements, compositions and analogous 

proceedings;  

(c) social security;  

(d) arbitration;  

(e) maintenance obligations arising from a family relationship, parentage, 

marriage or affinity;  

(f) wills and succession, including maintenance obligations arising by reason of 

death. 

 These Rules apply to all claims irrespective of the number of parties or causes 

of action. They may also be applied where there are multiple causes of action, 

including those which fall within rule 1(2), where the principal matters in dispute are 

within the scope of rule 1(1). 

SECTION 2 – Principles 

A. Co-operation 

Rule 2[3]. General 

Parties, their lawyers and the Court must cooperate to promote the fair, efficient 

and speedy resolution of the dispute. 

Rule 3[4]. Role of the parties and their lawyers 

Parties and their lawyers must: 

(a) take reasonable and appropriate steps to settle disputes amicably; 

(b) contribute to the proper management of the proceedings; 

(c) present facts and evidence and assist in the proper determination of  the facts; 

(d) assist the Court in the determination of the applicable law; 

(e) act in good faith and avoid procedural abuse when dealing with the Court and 

other parties. 

Rule 4[5]. Role of the Court 

The Court is responsible for active and effective case management. Throughout 

proceedings it shall monitor whether parties and their lawyers comply with their 

responsibilities under these Rules. 
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B. Proportionality 

Rule 5[6]. Role of the Court 

 The Court must ensure that the dispute resolution process is proportionate. 

 In determining whether a process is proportionate the Court must take 

account of the nature, importance and complexity of the particular case and of the 

need to give effect to its general management duty in all proceedings with due 

regard for the proper administration of justice. 

Rule 6[7]. Role of the parties and their lawyers 

Parties and their lawyers must co-operate with the Court to promote a 

proportionate process of dispute resolution. 

Rule 7[8]. Proportionality of sanctions 

Sanctions for breach of any of the rules must be proportionate to the seriousness of 

the matter involved and the harm caused and reflect the extent of participation 

and the degree to which the conduct was deliberate. 

[Rule 8[9]. Proportionality of costs] 

C. Settlement 

Rule 9[10]. Role of the parties and their lawyers 

 Parties must co-operate in seeking to resolve their dispute consensually, both 

before and after proceedings begin. 

 Lawyers must inform the parties about the availability of consensual dispute 

resolution methods, assist them in selecting the most suitable method, and, 

where appropriate, encourage its use. They must ensure that they use any 

mandatory method. 

 Parties may ask the Court to render a settlement agreement enforceable. 

 When a consensual settlement as a whole cannot be reached, parties must 

take all reasonable opportunities to reduce the number of contested issues prior to 

adjudication. 

Rule 10[11]. Role of the Court 

 The Court must facilitate settlement at any stage of the proceedings. If 

necessary for furthering the settlement process, it may order the parties to appear 

in person. 

 Settlement must be specifically considered in the preparatory stage of 

proceedings and at case management conferences. 

 The Court must inform the parties about the availability of different types of 

settlement methods. It may suggest or recommend the use of specific ADR 

methods. 

 The Court may participate in settlement attempts and assist the parties in 

reaching a consensual solution. It may also assist with the drafting of settlement 

agreements. 
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 Where a judge mediates during a settlement process and receives 

information in the absence of one of the parties, that judge must not decide the 

case. 

D. Right to be heard 

Rule 11[12]. Fair opportunity to present claim and defence 

The Court must manage proceedings to ensure that parties have a fair opportunity 

to present their case, to respond to their respective claims and defences, and to 

any Court orders or matters raised by the Court. 

Rule 12[13]. Basis of Court Decisions 

 In reaching any decision in proceedings the Court must consider all factual 

and legal issues advanced by the parties. The Court’s decisions must specifically set 

out the reasoning concerning substantial issues. 

 The Court must not base its decisions on issues that parties have not had an 

opportunity to address. 

Rule 13[14]. Communications with the Court 

 The Court must not communicate with a party in the absence of the other 

parties. This prohibition does not apply to without-notice proceedings or to routine 

procedural administration. 

 All communications by parties with the Court must be provided to all other 

parties at the time when they are made to the Court. 

 When the Court becomes aware of a failure to comply with this requirement, 

it requires the parties to be provided promptly with the content of the 

communication. 

E. Defence 

Rule 14[15]. Self-representation and mandatory representation 

Except when legal representation is required by law, parties have a right to 

represent themselves in proceedings. 

Rule 15[16]. Representation and assistance in Court 

 Parties may engage a lawyer of their own choice. They may do so if they 

choose to be represented by a lawyer and when they are required by law to be 

represented by a lawyer. This right includes the right to representation by a lawyer 

admitted to practice in the forum and active assistance before the Court of a lawyer 

admitted to practice elsewhere. 

 Parties may, where the law permits it, be represented or assisted in Court by 

any other individual or organisation than a lawyer. 

 When representing or assisting a party a lawyer’s professional independence 

must be respected by the Court. This includes ensuring that lawyers are able to 

fulfil their duty of loyalty to their client and maintain client confidentiality. 
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Rule 16[17]. Hearing Parties 

 Parties have the right to be heard in person by the Court. 

 The Court may always hear parties in person. 

F. Oral, written and public Proceedings 

Rule 17[18]. Public proceedings 

 Hearings and court decisions, including their reasoning, must, as a general 

rule, be public. 

 The Court may order the proceedings, or parts thereof, especially oral 

hearings, to be in private for reasons of public policy, including national security, 

privacy, or professional secrets, including business confidentiality, or in the 

interests of the administration of justice. 

 Judgments and their reasoning are accessible to the public to the extent that 

the proceedings are publicly open. When hearings have been in private, publicity of 

the judgment may be limited to its operative part. 

 Court files and records shall be publicly accessible at least to persons with a 

legal interest in them and to those making a legitimate inquiry. 

 The identity of parties, witnesses and other natural persons mentioned in the 

judgment may be private where strictly necessary. 

Rule 18[19]. Oral and Written Proceedings 

 Pleadings and applications must initially be presented in writing. 

 The Court may order parties to present oral argument and carry out the oral 

examination of witnesses or experts. Where a party requests it, the Court must 

permit oral argument, and may permit oral examination. 

 The Court may order witnesses and experts to submit written statements. 

 In so far as appropriate, proceedings may be conducted using any available 

means of information and communication technology.  

G. Languages, interpretation and translation 

Rule 19[20]. Language of the Court 

Proceedings, including documents and oral communications, must as a general 

rule be in a language of the Court. The Court may permit all or part of the 

proceedings to be conducted in other languages where doing that would not 

prejudice the parties or the right to a public hearing. 

Rule 20[21]. Interpretation and translation 

 Interpretation or translation must be provided by the Court to parties who 

are not sufficiently competent in the language used in the proceedings. The right to 

interpretation includes the right of parties with hearing or speech impediments to 

receive appropriate assistance. Such interpretation and translation shall ensure the 

proceedings are fair by enabling the parties to participate in them effectively. 
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 Where documents are translated, the parties may agree, or the court may 

order, that such translation be limited to such parts of the documents as necessary 

to ensure the proceedings are fair and that the parties are able to participate 

effectively in them. 

SECTION 3 – Proceedings 

A. Commencement, termination and scope 

Rule 21[22]. Commencement and termination 

 Proceedings may only be instituted by a party. The Court cannot institute 

proceedings on its own motion. 

 A party may terminate proceedings in whole or in part by withdrawal, 

admission of the claim or settlement. 

Rule 22[23]. Scope 

 The scope of the dispute is determined by the claims and defences of the 

parties in the pleadings, including amendments. 

 The Court must decide on and only on the relief claimed 

B. Facts, evidence and applicable law 

Rule 23[24]. Facts 

 The parties must put forward such facts as support their claim or defence. 

The Court may invite the parties to clarify or supplement these facts. 

 The Court must not consider facts not introduced by the parties. 

 The Court may consider such facts not specifically addressed by a party but 

that are necessarily implied by matters of fact put forward by the parties or which 

are contained within the case file. It may only do so if they are relevant to a 

party’s claim or defence and the parties have been given a reasonable opportunity 

to respond. 

Rule 24[25]. Evidence 

 Each party is required to prove all the relevant facts supporting its case. 

Parties must offer evidence supporting their factual contentions. Substantive law 

determines the burden of proof. 

 The Court may, while affording the parties opportunity to respond, suggest 

what evidence not previously proposed by a party it thinks to be relevant and 

useful. If a party accepts that suggestion the Court will order the taking of that 

evidence. 

 Exceptionally, the Court may, while affording the parties opportunity to 

respond, order the taking of evidence not previously proposed by a party. 

 Each party has, in principle, a right to access all forms of relevant, non- 

privileged and reasonably identified evidence. In so far as appropriate, parties and 

third persons must contribute to disclosure and production of evidence. It is not a 

basis of objection to such disclosure by a party that disclosure may favour the 

opponent or other parties. 
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Rule 25[26]. Applicable law 

 The parties may present legal arguments supporting their claim or defence. 

 The Court must determine the correct legal basis for its decision. This 

includes matters determined on the basis of foreign law. It may only do so having 

provided the parties a reasonable opportunity to present their arguments on the 

applicable law. 

 Where parties are free to dispose of their rights, they may agree on the legal 

basis of the claim or on specific issues in the claim. Such an agreement must be 

explicit and must be set out in the pleadings. The agreement binds the Court. 

PART II – PARTIES 

SECTION 1 – General Part 

Rule 26[1.] The Parties to the Action 

 Parties to a civil action are all the persons by and against whom the action is 

being brought. 

 Anybody who has the capacity to possess a right under substantive law may 

be a party in civil proceedings. 

Rule 27[2]. Litigation Capacity of Natural Persons 

 Litigation capacity is the capacity to exercise rights in civil actions. 

 Anybody who has full capacity to exercise rights or obligations in their own 

name under substantive law shall be recognized as having litigation capacity. 

 Anybody not within the scope of paragraph (2) must be represented in 

proceedings by a representative according to the rules of the applicable law. 

Rule 28[3]. Representation of Legal Persons 

Legal persons and other entities which are parties must exercise their rights 

through the natural persons entitled to represent them according to the rules of 

substantive law. 

Rule 29[4]. Proof of Representation 

The court may at any time in the proceedings order the representative to prove 

the existence or scope of his or her power to act. 

Rule 30[5]. Review ex officio 

The court shall at all times in the proceedings ensure compliance with Rules 1 to 3 

and make any appropriate order. 

Rule 31[6]. Persons Entitled to Bring Actions 

Persons having litigation capacity must bring actions in their own name and on the 

basis of their own substantive rights unless either the rules in Chapter X and Y or a 

rule of substantive law permits otherwise. 
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Rule 32[7]. Public Interest 

Where permitted by law, an authorized person may, in the public interest, act as 

a main party or intervene in an action. 

SECTION 2 – Special Part 

A. Multiple Parties 

1. Joinder of parties 

Rule 33[8]. Voluntary Joinder of Parties 

 An action may be brought by several claimants or against several defendants 

as joined parties if 

(a) their claims are closely connected, and 

(b) the court has jurisdiction with respect to all parties. 

 The court may order separation of proceedings for the purpose of properly 

managing the action. 

 Each of the joined parties acts on its own account. His or her acts or 

omissions in the proceedings shall not prejudice the other joined parties. 

Rule 34[9]. Consolidation of Separate Actions 

The court may order consolidation of separate actions pending before it for the 

purpose of properly managing the actions. 

Rule 35[10]. Necessary Joinder of Parties 

 An action must be brought by or against parties jointly where either the joint 

nature of the legal right or a rule of substantive law will require the judgment of 

the court to bind all of the joined parties in the same terms. 

 A procedural act by one or more of the parties joined under this Rule shall 

affect the position of the other parties. 

 In case of settlement, waiver of claim, or an admission, the consent of all of 

the joint parties is required. 

2. Intervention and Third Parties 

Rule 36[11]. Principal Intervention 

Anyone not a party to the action who claims a right in the subject matter of that 

action, may bring a claim directly against one or more of the parties in the court in 

which the dispute is pending at first instance or, if the court so permits, on appeal. 

Rule 37[12]. Voluntary Intervention in Support 

 Anyone who has a legitimate interest in one party succeeding in an action 

between other parties may intervene in support of that party at any time before 

the end of the trial. 
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 The intervenor in support of a party shall not object to any procedural step 

already taken in the action. The intervenor may take all procedural steps in the 

proceedings which the supported party is allowed to take provided that they do 

not conflict with the procedural acts of the supported party. 

Rule 38[13]. Notice by Voluntary Intervenors 

 Anyone seeking to participate in an action as an intervenor must make an 

application to the court. Notice of the application shall be given to the parties. The 

notice shall state the basis of the application. The parties shall be heard concerning 

the intervention. The court may order the applicant and the parties to attend an 

oral hearing. 

 An intervention does not suspend the proceedings unless the court otherwise 

orders. 

Rule 39[14]. Third Party Notice 

 A party may notify a person of the dispute if, in the event of that party being 

unsuccessful in the action, the party might have a claim against or be subject to a 

claim by that person. 

 A notified third party shall become a party to the action unless the court, 

upon application orders otherwise. 

 The third party notice must state the matter at issue and the reason for the 

measure being taken. 

Rule 40[15]. Amicus Curiae 

Submissions concerning important issues in the action may be received from 

individuals or entities with the consent of the court. The court may invite such a 

submission. The court shall consult the parties before giving consent or making an 

invitation. 

B. Substitution and Succession of Parties 

Rule 41[16]. Substitution and Succession 

 At any time after commencement of the action the court must permit the 

substitution or the succession of one party by another person where the law 

requires. 

 At any time after the commencement of the action the court may permit a 

substitution or the succession of one party by another person if appropriate and in 

the interest of the good administration of justice. 

 The party substituting or succeeding to the claim shall take over the action 

as it stands unless the court otherwise orders. 

SECTION 3 – Cross border issues 

Rule 42[17]. Capacity of foreigners to be a party to the action 

The capacity of foreign nationals or legal persons incorporated outside the forum 

state shall be assessed according to the law of the country of their nationality or the 

place where the legal person is incorporated. 
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Rule 43[18]. Litigation capacity 

 The litigation capacity of a foreign national shall be assessed according to the 

law of the country of his or her nationality. 

 A foreign citizen who lacks litigation capacity under the law of the country of 

his or her nationality, but has litigation capacity under the law of the forum state 

may undertake procedural steps on their own behalf. 

 The litigation capacity of a legal person incorporated outside the forum state 

shall be assessed according to the law of the place of incorporation. 

PART III – CASE MANAGEMENT 

Rule 44[1]. Careful Conduct of litigation by the Parties 

The parties must present their claims, defences, factual allegations and offers of 

evidence as early and completely as possible and appropriate to careful conduct of 

litigation with a view to expedition of the proceeding. 

Rule 45[2]. Control by the Court 

At any stage of the proceeding the Court must monitor whether the parties and 

their lawyers comply with the requirements of careful conduct of litigation. 

Rule 46[3]. Means of Case management 

Where necessary for proper management of the case, the Court shall, in particular: 

 encourage the parties to take active steps to settle their dispute or parts of 

their dispute and, where appropriate, to use alternative dispute resolution 

methods; 

 schedule case management conferences; 

 determine the type and the form of the procedure; 

 set a timetable or procedural calendar with deadlines for the parties’ 

procedural steps; 

 limit the number and length of future submissions; 

 determine the order in which issues should be tried and whether proceedings 

should be consolidated or split; 

 determine the separation of questions of jurisdiction, provisional measures 

and statutes of limitation for early decision upon special hearings; 

 address necessary amendments regarding the parties’ proper representation, 

the consequences of changes related to the parties to litigation and the 

participation of third parties or other persons; 

 address amendments of the pleadings or offers of evidence in the light of the 

parties’ contentions; 

 require a party’s appearance in person or require a party’s representative, 

who should be fully-informed of all matters relevant to the proceedings, to be 

present at a court hearing; 

 address the availability, admissibility, form, disclosure and exchange of 

evidence and, if adequate to the state of proceedings, 

(a) determine the admissibility of evidence; 

(b) order the taking of evidence. 
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Rule 47[4]. Case Management Orders 

 The Court may make any case management order on its own or a party’s 

motion. When orders or decisions are made without prior consultation of the 

parties or on an ex parte basis, parties not previously heard may apply for 

reconsideration in a hearing or in written form. 

 If the parties agree on a management measure the Court shall not determine 

differently without good reason. 

 The Court may vary or repeal any case management order and shall monitor 

whether the parties comply with court orders. 

Rule 48[5]. Sanctions of Non-Compliance with Rules or Management 

Orders 

 The court shall disregard allegation of facts, modifications of claims and 

defences, and offers of evidence that are introduced later than permitted by these 

rules including rules on amendment. Preclusion does not apply if the court could 

have taken notice of the party’s failure or mistake and failed to ask in time for 

amendment. 

 As a rule, the Court may continue the proceedings and decide on the merits 

based on available facts and evidence. 

 The court may draw negative inferences as to facts, order that a party or its 

lawyer has to bear the costs of non-compliance, or in appropriate cases render an 

order for payment of a fine. 

PART IV – COMMENCEMENT OF THE PROCEEDINGS 

SECTION 1 – Pre-commencement procedural duties 

Rule 49[1]. Duty to promote consensual resolution and effective 

management 

 Before the claim is issued, parties shall co-operate with each other in order 

to avoid unnecessary disputes and costs, and to facilitate the early consensual 

resolution of disputes and, where such a resolution is not possible, the 

management of later proceedings according to Rules 44-48. 

 In order to further the general duty set out in paragraph (1), parties may: 

(a) provide each other with concise details of their potential claims or 

defences; 

(b) clarify and, wherever possible, narrow the legal and factual issues in 

dispute; and 

(c) identify relevant evidence so as to facilitate effective and early assessment of 

the merits of the parties’ positions. 

 Parties may also: 

(a) consider a possible timetable of the proceedings; 

(b) estimate the potential cost of the proceedings; 

(c) consider issues on statute of limitations, jurisdiction, provisional 

measures, and on any other procedural matter. 
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SECTION 2 – Commencement and pleadings 

A. Statement of claim 

Rule 50[1]. Submission of the Statement of Claim 

The claimant must submit a statement of claim to the Court, as provided in Rule 

51[2]. Notice shall be given as provided in Part VI. 

Rule 51[2]. Contents of the Statement of Claim 

 The statement of claim must state, as a minimum, the designation of the 

specific court and of the parties, the relief sought and the grounds therefore. 

 The statement of claim shall: 

(a) state the relevant facts, on which the claim is based, in reasonable detail 

as to time, place, participants and events 

(b) describe with sufficient specification the available means of evidence to 

be offered in support of factual allegations; 

(c) refer to the legal grounds that support the claim, including foreign law, in 

a way sufficient to permit the court to determine the legal validity of the 

claim; 

(d) state the detailed remedy requested, including the monetary amount or 

the specified terms of any other remedy sought; 

 allege compliance with applicable conditions precedent to bringing a claim 

according to applicable national law, such as first resort to conciliation or mediation 

or to a formal demand concerning the claim. 

 If the claimant does not fully comply with the requirements of Rule 2(2), the 

court must invite the claimant to amend the statement. When the claimant shows 

good cause why it is not possible to provide details of relevant facts or specify the 

means of evidence but the statement of claim demonstrates that there is plausible 

dispute on the merits, the court should give due regard to the possibility that 

relevant detailed facts will develop later in the course of the taking of evidence. 

 Whenever possible, means of evidence on which the claimant relies, must be 

attached to the statement of claim, if feasible with a copy for the defendant and 

other parties. 

 In the statement of claim the claimant may apply for access to means of 

evidence under the custody or control of the defendant or third parties which 

are to be offered in support of the claimant’s allegations. 

 The claimant may respond in the statement of claim to the defendant’s 

defence as known from any exchange of arguments before commencement of 

proceedings. In this case Rule 3 applies to this part of the statement of claim. 

Rule 52[3]. Statement of Defence and Counterclaims 

 The defendant must, within 30 consecutive days from the date of service of 

notice, answer the complaint. In appropriate cases, the court may properly extend 

the time for answer by court order. 

 The requirements of rule 51[2] concerning the details of statements of claims 

apply to the answer. 

 Failure explicitly or tacitly to deny an allegation may be considered an 

admission for the purpose of the proceeding and obviates proof thereof. 
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 In the answer the defendant must state which allegations are admitted or 

contested. A contested allegation is one that is either denied, neither admitted nor 

denied, or for which an alternative statement of facts is alleged. Where the 

defendant can neither admit nor deny reasons must be given in the defence why 

that is the case. 

 If the defendant relies on an affirmative defence, the defendant must allege 

all facts sufficient to permit the court to determine the legal validity of the defence, 

and offer means of evidence in support of the factual allegations. Rule 51(2) (a)-

(c) (3) and (4) applies. The claimant may answer affirmative defences. 

 The defendant may state a counterclaim seeking relief from a claimant. The 

defendant may also state a claim against a co-defendant or a third person. Rule 

51[2] applies. The parties addressed must answer these claims as provided in the 

previous provisions. 

Rule 53[4]. Amendments 

 A party, upon showing good cause to the court and notice to other parties, 

has a right to amend its claims or defences when the amendment does not 

unreasonably delay the proceeding or otherwise result in injustice. In particular, 

amendments may be justified to take account of events occurring after those 

alleged in earlier pleadings, newly discovered facts or evidence that could not 

previously have been obtained through reasonable diligence, or new evidence 

obtained through exchange. 

 Permission to amend must be granted on such terms as are just, including, 

when necessary, adjournment or continuance, or compensation by an award of 

costs to another party. 

 The amendment must be served on the opposing party who has 30 

consecutive days in which to respond, or such time as the court may order. 

 Any party may request that the court order another party to provide by 

amendment a more specific statement of that party’s pleading on the ground that 

the challenged statement does not comply with the requirements of these rules. 

This request temporarily suspends the duty to answer. 

Rule 54[5]. Withdrawal and admission of the claim 

 With the consent of the defendant, the plaintiff may terminate the 

proceedings or any part of it by complete or partial withdrawal of the claim without 

prejudice. Unilateral withdrawal without prejudice is permitted only before the first 

hearing of the court. In any case the plaintiff has to bear the reasonable and 

adequate costs of the other party. 

 The defendant may terminate the proceedings or any part of it by admission 

of the whole claim or a part of the claim. The claimant may file a request to obtain 

judgment. 

B. Joint application [for party agreed proceedings] 

Rule 55[1]. Contents of the joint application 

 A joint application is a common document by which the parties submit to the 

Court their agreement according to Rule 25, and their respective claims and 

defences, the issues on which they disagree to be determined by the court and 

their respective arguments. It amounts to pleadings. 
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 In order to be admissible, the joint application must contain:  

1° the designation of the parties, 

2° the designation of the Court before which the action is brought; 

3° the relief sought, including the monetary amount or the specified terms 

of any other remedy sought; 

4° the relevant facts and the legal grounds, on which the action is based. 

 The joint application must describe the available means of evidence to be 

offered in support of factual allegations. Whenever possible, such evidence must be 

attached to the application. 

 It must be dated and signed by the parties. 

Rule 56[2]. Related agreements 

 According to Article 25 (3), the parties may, if they have not done so before 

the commencement of the proceedings, bind the Court by determining the legal 

basis of their dispute or the specific issues in the dispute to which they intend to 

limit the proceedings. 

 In so far as procedural rules are subject to party disposition, parties may 

agree on any procedural matter, such as the jurisdiction of the court, provisional 
measures, and publicity of hearings. 

Rule 57[3]. Amendments 

 Parties have a right to amend their joint application when the amendment 

does not unreasonably delay the proceedings. In particular, amendments may be 

justified to take account of events occurring after those alleged in earlier pleadings, 

or newly discovered facts or evidence that could not previously have been obtained 

through reasonable diligence. 

 Amendments are only admissible upon agreement of both parties. 

Rule 58[4]. Termination of the proceedings 

Before the proceedings are decided by the Court, parties may terminate them or 

any part of them by complete or partial joint withdrawal of the claim. 

PART V – PROCEEDINGS UNTIL FINAL DECISIONS 

Rule 59[5]. Case management hearings for preparation of a final hearing 

and determination 

 To prepare for a concentrated final hearing, the Court may hold an early case 

management hearing and if necessary further ones as the case progresses. 

 Case management hearings may be held in person. If appropriate the court 

may proceed in written form or use electronic means of communication. 

 In or immediately after the case management hearings, the Court should, 

upon consultation with the parties, set a timetable or procedural calendar with 

deadlines for the completion of the parties’ procedural obligations and the possible 

date by which judgment will be given. 
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 Whenever appropriate, the Court may provide the parties with advice 

relevant to their preparation for the final hearing and decision. Such advice should 

be given in the early case management hearing. Orders for managing the case 

should be made in or immediately after the early case management hearing. 

Rule 60[6]. Means of Case Management 

 The Court may use all the means of case management as provided in Part. 

III, Rule 3 (a), (c) – (f). 

 Appropriate measures of disclosure of evidence and the taking of evidence 

before a final hearing are, particularly, 

(a) the production and mutual exchange of documents; 

(b) requests for written witness statements and their exchange; 

(c) the appointment of a court expert and expert conferences between a 

court-appointed expert and experts appointed by the parties, or between 

court-appointed experts; 

(d) requests for information from third parties, including public authorities; 

(e) personal inspection of evidence by the Court. 

Rule 61[7]. Closing of Proceedings 

 As soon as the Court is satisfied that both parties have had a reasonable 

opportunity to present their case, it will close the proceedings and refer the case to 

the final hearing. Once proceedings are closed, no further submissions, arguments 

or evidence are allowed. 

 Only under very exceptional circumstances the Court, on its own motion or 

upon a party’s well-founded request, may permit further statements and 

submissions. 

Rule 62[9]. The Final Hearing 

 So far as practicable, the final hearing should be concentrated. The 

concentrated final hearing may be adapted to the use of electronic communication 

techniques. 

 The final hearing must be before the judge or judges who are to give the final 

judgment. 

 Evidence not already received by the court in the stage between pleadings 

and final hearing may be presented in the final hearing. Ordinarily, at the final 

hearing, the Court should take oral evidence and evidence on those issues that are 

matters of serious dispute between the parties.  

 The Court must properly manage the final hearing according to Part III,  

Rules 2 and 3. In particular, it must 

(a) determine the order in which issues shall be tried; 

(b) require a party’s appearance in person or require a party’s 

representative, who should be fully-informed of all matters relevant to 

the proceedings, to be present at the hearing; 

(c) order the taking of evidence. 

 Documentary or other tangible evidence must have been disclosed to all 

other parties prior to the final hearing. Oral evidence may be taken only if notice 

has been given to all parties of the identity of the person to be examined and the 

substance of their intended evidence. 
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 Parties must have the opportunity to make their final conclusions including 

statements on the results of the taking of evidence. 

Rule 63[10]. Early Final Judgments 

 The Court, on its own motion or on the application of a party, may give an 

early final judgment and: 

(a) determine whether the court lacks jurisdiction or competence to 

adjudicate the dispute or whether the claim is inadmissible due to a 

failure to comply with other procedural requirements; or 

(b) give a final judgment or a judgment on part of the claim for relief by 

only deciding questions of law based on non-contested facts, or on the 

basis that there has been a failure by the parties to assert necessary 

and relevant facts timeously, or there has been a failure to proffer means 

of evidence timeously; or 

(c) give a judgment upon not permitted or consented withdrawal of the 

claim or upon admission by the defendant. 

 Where appropriate, Rules 5–7 apply. 

Rule 64[11]. Judgments on Preliminary Procedural Issues or on Legal 

Issues on the Merits 

In appropriate cases, the Court on its own motion or on the motion of a party may 

give a judgment determining preliminary procedural issues or a specific legal issue 

on the merits. Rules 5–7 apply as appropriate to the issue to be determined. 

Rule 65[12]. Provisional Measures and Interim Payment Orders 

The Court may order provisional measures or an interim payment orders as 

provided by Part X. 

PART VI – SERVICE AND DUE NOTICE OF PROCEEDINGS 

SECTION 1 – General part [due service and right to be heard] 

Rule 66 [Rule 1]. Requirement of service and minimum content 

The documents instituting the proceedings or any other procedural documents 

amending the relief sought or seeking new relief should be served in accordance 

with Rules 7-11 and 13-14. Such documents should as a minimum identify the 

parties, the relief sought and the grounds therefore. 

Rule 67 [Rule 2]. Due information about the procedural steps necessary 

to contest the claim 

The following must have been clearly stated in the document instituting the 

proceedings, the equivalent document or any summons, if any:  

(a) the procedural requirements for contesting the claim, including the time 

limit for contesting the claim in writing and/or the time for the court hearing, 

where applicable, the name and address of the court or other institution to 

which to respond or before which to appear, as applicable, and whether it is 

mandatory to be represented by a lawyer; 
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(b) the consequences of a failure to respond or to appear in court, in 

particular, where applicable, the possibility that a judgment may be entered 

against the defendant and the liability for costs related to the court 

proceedings. 

Rule 68 [Rule 3. Defendant not entering an appearance] 

Where the defendant has not responded or appeared in court judgment shall not 

be given until it is established that: 

(a) the documents instituting the proceedings were actually delivered to the 

defendant or served by another method provided for by these rules, and 

(b) that delivery or service was effected in sufficient time to enable the 

defendant to arrange for his defence. 

SECTION 2 – Responsibility for and methods of service 

A. General Provisions 

Rule 69 [Rule 4]. Responsibility  

Responsibility for service of documents lies with the court/parties (delete as 

applicable). [If responsibility lies with the court, upon application the court may 

entrust a party with service of documents if appropriate] [Where responsibility lies 

with the parties the court retains supervisory control which may include the power 

to set aside service.] 

Rule 70 [Rule 5]. Applicability of rules  

The following rules on methods of service apply to the documents referred to in 

Rule 1 and to any other documents required to be served including court decisions. 

Rule 71 [Rule 6]. Priority of methods guaranteeing receipt 

Documents shall be served using a method that guarantees receipt (Rules 7-9). If 

such service is not possible, alternative methods of service may be used as 

specified in Rule 11. Where the address for service is unknown or the other 

methods of service have failed, methods of last resort may be used as specified in 

Rule 13. 

B. Methods of Service 

Rule 72 [Rule 7]. Service guaranteeing receipt  

 Service guaranteeing receipt includes  

(a) service by physical delivery attested by an acknowledgement of receipt 

signed by the addressee and/or by a document signed by a court officer, 

bailiff, post officer or other competent person who effected the service 

stating that the addressee has accepted the document, and the date of 

the service; 
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(b) service via a designated electronic information system using 

appropriately high technical standards attested by an acknowledgement 

of receipt automatically generated by the system where the addressee 

has a legal obligation to register for the system. Such an obligation shall 

be imposed on legal persons and on natural persons engaging in 

independent professional activities for disputes relating to their trade or 

profession; 

(c) service by other electronic means if the addressee has previously 

explicitly agreed to this type of service or is under a legal obligation to 

register an e-mail address for the purpose of service and service is 

attested by the addressee’s acknowledgement of receipt including the 

date of receipt, which is returned by the addressee;  

(d) postal service attested by an acknowledgement of receipt including the 

date of receipt, which is signed and returned by the addressee. 

 Where in the case of (1) (c) or (d) no acknowledgement of receipt is received 

within a designated time, service according to (1) (a) or (b) if available should be 

attempted before alternative methods of service can be used. 

Rule 73 [Rule 8]. Service on legal persons by physical delivery 

If rule 7 (1) (a) or (d) applies, service on a statutory representative of a legal 

person can be effected at the business premises. Business premises include the 

principal place of business, the place of the legal person’s statutory seat, the 

central administration, or a branch, agency or establishment if the dispute arises 

out of the activity of that branch, agency or establishment. 

Rule 74 [Rule 9]. Service on representatives 

 If a minor or a party who lacks legal capacity has a legal custodian or 

guardian, service on him or her is equivalent to service on the addressee. 

 Service on a person nominated to receive service by the addressee is 

equivalent to service on the addressee. 

Rule 75 [Rule 10]. Refusal of acceptance 

Service according to Rule 7(1) (a) also includes service attested by a document 

signed by the competent person who effected the service stating that the 

addressee refused to receive the document, provided that the document is 

deposited at a specified place for a certain period of time for the purpose of 

collection by the addressee and that the addressee has been informed where and 

when to collect the document. 

Rule 76 [Rule 11]. Alternative methods of service  

 If the addressee is not available for service according to Rule 7, the following 

alternative methods of service effected by a court officer, bailiff, postal officer or 

other competent person are available 

(a) service at the addressee’s home address on persons who are living in 

the same household as the addressee or are employed by the addressee, 

and who have the ability and are willing to accept the document; 
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(b) in case of a self-employed addressee or a legal person, service at the 

addressee’s business premises on persons who are employed by the 

addressee, and who have the ability and are willing to accept the 

document; 

(c) deposit of the document at a post office or with competent public 

authorities and the placing in the addressee’s mailbox of a written 

notification of that deposit. In such case the notification must clearly 

state the character of the document as a court document, the date by 

which the document must be collected, the place where the document 

can be collected and the contact details of the relevant person effecting 

service. Service is only effected when the document is collected. 

 Service pursuant to paragraph 1 (a)-(b) shall be attested by:  

(a) a document signed by the competent person who effected service, 

indicating:  
(i)  the method of service used; and 

(ii)  the date of service; and 

(iii)  the name that person and his/her relation to the addressee, or 

(b) an acknowledgement of receipt by the person served. 

 Service according to paragraph 1 (a) and (b) is not allowed if the recipient is 

the party opposing the addressee in the proceedings. 

 Service pursuant to paragraph 1 (c) shall be attested by: 

(a) a document signed by the competent person who effected service, 

indicating: 

(i)  the method of service used; and 

(ii)  the date of collection, or 

(b) an acknowledgement of receipt by the person served. 

Rule 77 [Rule 12]. Service of documents during proceedings 

 During proceedings, if a party is represented by an attorney or other legal 

counsel, service of documents may normally be effected on the attorney or even 

from attorney-to-attorney without the intervention of the court. Attorneys and any 

other legal counsel are obliged to provide an electronic address for service that 

can be used for service under this provision. 

 During proceedings, if a party is represented by an attorney or other legal 

counsel, the attorney or other legal counsel has the obligation to notify the court 

and the attorney or other legal counsel of the opposing party or parties of any 

change of postal or electronic address. 

 During proceedings, the parties have the obligation to notify the court of any 

change of residence, of place of business or of their postal or electronic address. 

Rule 78 [Rule 13]. Service methods of last resort 

 If service by methods that guarantee receipt (Rules 7-10) or alternative 

service (Rule 11) is not possible because the addressee’s address is unknown or 

service has otherwise failed, service of documents may be effected as follows: 

(a) by publication of a notice to the addressee in a form provided for by the 

law of the forum state, including publication in electronic registers 

accessible to the public, and 

(b) by sending a notice to the addressee’s last known address or e-mail 

address, if applicable. 
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(c) For the purpose of subparagraph (a) and (b) “notice” means information 

which clearly states the character of the document to be served as a 

court document, the legal effect of the notification as effecting service, 

information as to where the addressee can collect the documents or 

copies thereof, and the date by which they have to be collected.  

 The address is unknown if the court or the party responsible for service has 

made every reasonable effort to discover the present address of the addressee. 

Efforts to find the present address must be documented in the court files.  

 Service shall be deemed to be effected within two weeks after publication of 

the notice and after having sent the notice to the last known address or e-mail 

address. If there is no last known address or e-mail address service shall be 

deemed to be effected within two weeks after publication of the notice. 

Rule 79 [Rule 14]. Cure of defects in service  

If service of the documents did not meet the requirements of Rules 7-13, such 

non-compliance will be cured if it is proved by the conduct of the addressee that 

he has personally received the document to be served in sufficient time to arrange 

for his defence or to react in any other way required by the nature of the document. 

SECTION 3 – Cross border issues 

A. In the European Union 

Rule 80 [Rule 15]. Language requirements 

 In the case of natural persons not engaging in independent professional 

activities the documents referred to in Rule 1 and the information referred to in 

Rule 2 must be in a language of the proceedings and, unless it is evident that the 

addressee understands the language of the forum, also in a language of the 

Member State of the individual’s habitual residence. 

 In the case of legal persons the documents referred to in Rule 1 and the 

information referred to in Rule 2 must be in a language of the proceedings, and 

also the language of the legal person’s principal place of business, its statutory 

seat or of the principal documents in the transaction. 

Rule 81 [Rule 16]. Non-application of Rule 14 

If service of the documents does not comply with the language requirements of 

Rule 15, Rule 14 does not apply. 

Rule 82 [Rule 17]. Modification of time periods 

If the addressee is domiciled in a Member State different from the forum state the 

time periods provided in Rule 13 (3) are four weeks instead of two weeks.  

B. Outside the European Union 

Rule 83 [Rule 18]. General Rule  

The preceding rules also apply when the addressee has no domicile or habitual 

residence within the European Union, subject to Rule 19.  
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Rule 84 [Rule 19]. Relationship to the Hague Service Convention 

Where there is occasion to transmit a judicial or extrajudicial document for service 

abroad outside the European Union, the application of the preceding rules is 

without prejudice to the application of the HAGUE CONVENTION OF 15 NOVEMBER 

1965 ON THE SERVICE ABROAD OF JUDICIAL AND EXTRAJUDICIAL DOCUMENTS 

IN CIVIL OR COMMERCIAL MATTERS (Hague Service Convention).  

PART VII – ACCESS TO INFORMATION AND EVIDENCE 

SECTION I – General part 

A. General Provisions on Evidence 

Rule 85 [Rule 1. Scope of the Dispute] 

The scope of the dispute is determined by the claims and defences of the parties 

in the pleadings, including amendments. 

Rule 86 [Rule 2. Burden of Proof] 

 Each party has the burden to prove all the material facts which form the basis 

of that party’s case.  

 Substantive law determines the burden of proof. 

Rule 87 [Rule 3]. Standard of Proof 

A contested issue of fact is proven when the court is reasonably convinced of its 

truth. 

Rule 88 [Rule 4]. Matters Not Requiring Positive Evidence 

 The following do not require positive evidence:  

(a) admitted facts; 

(b) uncontested facts; or 

(c) facts which are notorious to the court.  

 The existence of facts can be presumed on the basis of other proven facts. 

 When a party has possession or control of evidence concerning a relevant 

fact and that party, without justification, fails to produce that evidence, the court 

may consider that relevant fact to be proven. 

Rule 89 [Rule 5. Relevance] 

 Any relevant evidence is admissible. The court, whether of its own motion or 

on application by a party, shall exclude evidence which is irrelevant. 

 Matters alleged in the parties’ pleadings determine relevance. 
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Rule 90 [Rule 6]. Illegally Obtained Evidence 

Illegally obtained evidence should be excluded from the proceedings. 

However, in exceptional cases, the court may admit such evidence if it is the only 

way to establish the facts, taking into account the behaviour of the other party or 

of non-parties and the degree of the infringement. 

Rule 91 [Rule 7. Equality and Proportionality] 

The court must ensure that: 

(a) the parties, and prospective parties, enjoy equal treatment and 

reasonable opportunity to gain access to, and to present, evidence;  

(b) these rules operate in a manner which is proportionate to the importance 

and complexity of the issues. 

Rule 92 [Rule 8]. Privileges 

 Effect should be given to privileges, immunities, and similar protections of all 

persons who are heard in order to get information in a case or concerning 

production of evidence or other information.  

 In particular, evidence may not be elicited in violation of: 

(a) The right of a spouse, partner equal to a spouse or close relative of a 

party to refuse testimony, also with regard to situations where testifying 

would entail the risk of that party being prosecuted. 

(b) The right of a person not to incriminate him/herself. 

(c) The legal-professional privilege and other professional privileges or of 

confidence, trade secrets and other similar interests in the terms 

provided by the applicable law.  

(d) Confidentiality of communications in settlement negotiations unless the 

negotiations have occurred in a public hearing or overriding public 

interests so require. 

(e) National security interests, secrets of State or other equivalent public 

interest issues. 

 The court should consider whether these protections may justify a party’s 

failure to disclose evidence or other information when deciding whether to draw 

adverse inferences or to impose other indirect sanctions.  

 The court should recognize these protections when exercising authority to 

impose direct sanctions on a party or nonparty to compel disclosure of evidence or 

other information.  

 A claim of privilege made with respect to a document shall describe the 

document in detail sufficient to enable another party to challenge the claim of 

privilege. 

B. Presentation of Evidence 

Rule 93 [Rule 9]. Presentation of Evidence and Contradiction 

 Each party has the right to offer relevant evidence supporting their 

contentions of fact and law. 

[(2) Each party should have a fair opportunity and adequate time to respond to 

contentions of fact and law and to evidence presented by another party.] 
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Rule 94 [Rule 10]. Admission by Failure to Challenge 

A party’s unjustified failure to make a timely response to an opposing party’s 

contention may be taken by the court, after informing the party, as a sufficient 

basis for considering that contention to be admitted or accepted. 

Rule 95 [Rule 11]. Early Party Identification of Evidence 

During the pleading phase, the parties must identify the evidence which they 

propose to produce to support their respective factual allegations.  

Rule 96 [Rule 12]. Notification of Evidence 

 Documentary or tangible evidence must be made available to the other party.  

 Witness evidence may be proposed to the court only if notice is given to all 

other parties of the relevant witness’ identity and the subject-matter of the 

proposed evidence.  

 The court may direct that the opponent must keep confidentiality with 

respect to the evidence which has been notified to him. 

Rule 97 [Rule 13]. Additional Evidence after Amendment of the 

Contentions 

The court may, while affording the parties opportunity to respond, permit or invite 

a party to clarify or amend his contentions of fact and to offer additional evidence 

accordingly. 

Rule 98 [Rule 14]. Late Presentation of Evidence 

Once a party has presented evidence during the relevant phase of the proceedings, 

further evidence will not be admissible unless that party shows good reason for 

not having produced it during that earlier phase.  

C. Management and Evaluation of Evidence 

Rule 99 [Rule 15. Concentrated Final Hearing] 

 During the final phase of the proceedings evidence not already received by 

the court should be presented in a concentrated final hearing at which the parties 

should also make their concluding arguments.  

 The final hearing must be held before the judge or judges who are to give 

judgment.  

Rule 100 [Rule 16. The Court’s Management of Evidence] 

 During the early stages of the procedure the court, after giving the parties 

opportunity to respond, should address the admissibility, production and exchange 

of evidence. When necessary, the court will order the taking of evidence.  

 The parties have the right to challenge the court decision. 

 The court, after giving the parties opportunity to respond, may make 

decisions concerning the sequence and timing of producing evidence, as well as, 

where appropriate, the form in which evidence will be produced. 
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Rule 101 [Rule 17]. Powers of the Court with Respect to Further Evidence 

 The court may, while affording the parties opportunity to respond, suggest 

what evidence not previously proposed by a party it sees to be relevant and useful. 

If a party accepts that suggestion the court will order the taking of that evidence.  

 Exceptionally, the court may, while affording the parties opportunity to 

respond, order the taking of evidence not previously proposed by a party.  

Rule 102 [Rule 18]. Conduct of Hearings 

 The court will hear and receive all evidence directly in the courtroom unless, 

exceptionally, the court has authorized evidence to be taken by a delegate judge 

or at another location. 

 Oral hearings, including hearings in which evidence is presented and in which 

judgment is pronounced, should be open to the public. However, following 

consultation with the parties, the court may order that hearings or parts thereof 

be kept confidential or be conducted in private in the interest of justice, public 

safety, or privacy.  

 Any hearing where evidence is taken shall be video recorded, provided that 

the necessary technical equipment is available. The video recording must be kept 

under the court’s direction.  

 Court files and records should be public or otherwise accessible to persons 

with a legal interest or making a responsible inquiry.  

 Information obtained under these Rules but not presented in an open hearing 

must be maintained in confidence. In appropriate cases, the court may enter 

suitable protective orders to safeguard legitimate interests, such as trade or 

business or national-security secrets or information whose disclosure might cause 

undue injury or embarrassment. Where appropriate, the court may examine 

evidence in camera. 

 The taking of evidence, in hearings or in camera, can involve, where 

appropriate, the use of technology, such as videoconferencing or similar distance 

communication technologies. 

Rule 103 [Rule 19]. Evaluation of Evidence and Judgment 

 The court shall take into account all relevant evidence when making its final 

decision. 

 The court will freely evaluate the evidence. 

 Final judgment should be accompanied, whether immediately or within a 

reasonable time, by a reasoned explanation of the essential evidential, factual, and 

legal basis of the decision.  

Rule 104 [Rule 20. Sanctions Concerning Evidence] 

 The court, whether on its own motion or on application by a party, may 

impose sanctions in these circumstances: 

(a) a person has unjustifiably failed to attend to give evidence or to answer 

proper questions, or to produce a document or other item of evidence; 

(b) a person has otherwise obstructed the fair application of the rules 

concerning evidence. 
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 Appropriate sanctions against parties include: drawing adverse inferences; 

staying the proceeding; and awarding costs in addition to those permitted under 

ordinary costs rules.  

 Appropriate sanctions against parties and non-parties include pecuniary 

sanctions, such as fines and astreintes.  

 Appropriate sanctions against lawyers include an award of costs.  

 In any particular case, the court should ensure that sanctions are reasonable 

and proportionate to the seriousness of the default or non-compliance, the harm 

caused, the extent of participation and the degree to which the conduct was 

deliberate.  

SECTION II – Access to evidence orders  

Rule 105 [Rule 21]. General Framework 

When making orders under the rules in this Part the court will give effect to the 

following principles: 

(a) As a general rule, each party should have access to all forms of relevant 

and non-privileged evidence;  

(b) in response to a party’s application, the court will direct production of 

relevant, non-privileged, and sufficiently identified evidence held or 

controlled by another party or, if necessary, by a non-party, even if such 

production might be adverse to that person.  

Rule 106 [Rule 22. Orders for Access to Evidence] 

 Subject to the considerations and procedure contained in these rules, any 

claimant or defendant, or any prospective claimant who intends to sue, can request 

the court to make an order for access to relevant and non-privileged evidence held 

or controlled by the other party or by non-parties.  

 An order under (1) shall not be granted ex officio by the court, without 

prejudice to the provisions laid down in special rules.  

 Material or information supplied under this rule only becomes evidence when 

it is formally introduced as such into the proceedings. 

Rule 107 [Rule 23. Relevant Factors] 

 The party or prospective party seeking an order for access to evidence must 

satisfy the court: 

(a) that the requested evidence is necessary for the proof or proposed proof 

of issues in dispute in pending proceedings or in proceedings which are 

contemplated; and 

(b) that the applicant cannot otherwise gain access to this evidence without 

the court’s assistance. 

 Furthermore, the party or prospective party making a request under Rule 21 

must submit with its request prima facie evidence of the merits of its claim or 

defence. If the order is requested prior to the initiation of proceedings, the 

applicant must indicate with sufficient precision all elements which are necessary 

to allow the court to identify the claim which the applicant intends to make. 

 



ELI – UNIDROIT Rules of Civil Procedure 

29 

Rule 108 [Rule 24]. Specificity and Proportionality 

 The applicant shall identify, as accurately as possible in the light of the 

circumstances of the case, the specific sources of evidence to which access is 

sought or, alternatively, closely defined categories of evidence by reference to its 

nature, content, or date. The court shall refuse in any case to make an order in 

respect of a request which involves a vague, speculative, or unjustifiably wide-

ranging search for information. 

 The applicant must justify that the requested measures are proportionate 

and reasonable. For this purpose the court will take into account the legitimate 

interests of all parties and all interested non-parties. 

Rule 109 [Rule 25. Confidential Information] 

 The court shall consider whether the proposed request concerns or includes 

confidential information, especially in relation to non-parties. For this purpose, the 

court shall have regard to all relevant rules for the protection of confidential 

information. 

 Where necessary, in the light of the circumstances of the case, the court 

may, inter alia, make an order for access to evidence containing confidential 

information adjusted in one or more of the following ways in order to protect the 

relevant interest in maintaining confidentiality: 

(a) redacting sensitive passages in documents; 

(b) conducting hearings in camera; 

(c) restricting the persons allowed to gain access to or inspect the proposed 

evidence; 

(d) instructing experts to produce a summary of the information in an 

aggregated or otherwise non-confidential form; 

(e) writing a non-confidential version of a judicial decision in which passages 

containing confidential data are deleted; 

(f) limiting access to certain sources of evidence to the representatives and 

lawyers of the parties and to experts who are subject to a duty of 

confidentiality. 

Rule 110 [Rule 26. Breach of Confidentiality] 

 If a person breaches any duty of confidentiality the aggrieved party may 

apply to the court for the imposition on the defaulting party of one or more of the 

following consequences: 

(a) wholly or partially dismissing the claim of the party in breach, where the 

main proceedings are still pending; 

(b) declaring the party in breach liable for damages and ordering payment 

of such compensation; 

(c) ordering the party in breach to pay the costs of the proceedings 

conducted under these rules, whatever the outcome of it might be; 

(d) imposing on the party in breach (and/or on his representatives) a fine (or 

fines) ranging from XXX to YYY euros. 

 When deciding on the consequences, the court shall ensure that it is 

proportionate to the relevance of the breach, considering especially if it occurred 

before proceedings on the merits were commenced. 
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Rule 111 [Rule 27]. Access to Evidence Held by Public Authorities 

Government and other public agencies shall comply with an order made under 

these rules, except in the case of information protected on grounds of public 

interest. In support of such a refusal, a reasoned explanation of the basis for 

claiming such special protection will have to be made available to the court. 

Rule 112 [Rule 28]. Time of Applications  

 Requests for access to evidence may be made (a) prior to the initiation of 

the proceedings, or (b) in the document instituting the proceedings, or (c) pending 

proceedings. 

 If an order has been made at stage (1)(a) above, where appropriate, the 

successful applicant might also be required to initiate proceedings within a 

specified reasonable period of time. If the applicant fails to comply with this 

requirement it is within the discretion of the court to adopt appropriate measures. 

Rule 113 [Rule 29]. The Process for Granting Access Orders 

 The court shall determine an application for an order for access to evidence 

only after having given all parties and those to be subject to the proposed order 

the opportunity to oppose the proposed order and to make representations 

concerning its scope and proposed implementation. When necessary, the court 

may order the taking of an adversarial hearing. 

 The person from whom a measure of access to evidence is requested may 

apply to the court for the making of a different but no less effective form or method 

of gaining access to evidence on the basis that this alternative will be less 

burdensome. 

[(3) Ex parte applications may be accepted by the court in case of urgent necessity. 

If the application is granted the party and non-party affected by the order can ask 

the court to reconsider it. If appropriate, a hearing will be held in the terms 

provided for in (1).] 

(4) The application may also include a request for measures to protect or 

preserve evidence. 

Rule 114 [Rule 30. Costs and Security]  

 The applicant shall bear the cost of any expense incurred in the 

implementation of an order for access to evidence. Where appropriate the court 

may require that the applicant make immediate payment in respect of said costs 

and expenses. 

 On request of the opponent the court can order the applicant to provide 

security for any predictable expense to be incurred in the implementation of an 

order for access to evidence. If security is required by the court, it will be necessary 

for the applicant to provide such security before seeking to implement the order. 

 At the end of the main proceedings the court may decide on the costs 

differently from the general rule. 
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Rule 115 [Rule 31]. Implementation 

The court is responsible for prescribing all necessary and practical steps to ensure 

that its order under these Rules is effectively and fairly implemented, including 

issuing directions concerning the appropriate place and manner in which the order 

is carried out. In particular, the court can direct that the applicant may be assisted 

by an expert. 

Rule 116 [Rule 32. Non-compliance with Access Orders] 

 If a person who is subject to, and aware of, an order made under these rules, 

destroys or conceals the relevant evidence, or otherwise renders it impossible to 

carry out the order successfully, the applicant may request the court to impose, 

consistent with a requirement of proportionality, any or more of the following 

consequences: 

(a) declaring as admitted the facts which form the subject-matter of the 

relevant order for access to sources of evidence; 

(b) treating the defendant or prospective defendant as having impliedly 

conceded the basis or any relevant part of the claim which has been 

made or which was proposed by the applicant; 

(c) imposing on the relevant respondent to the order (and in accordance 

with the relevant court’s established disciplinary powers) a penalty of 

between XXX and YYY Euros (or their national equivalent sums) per day 

of delay in implementing the order. 

 This rule will operate without prejudice to any other sanctions or disciplinary 

procedural measures available to the court, including measures according to 

rule 20. 

SECTION III – Types of evidence 

A. Documents 

Rule 117 [Rule 33]. Documentary and Electronic Evidence 

 The parties may offer in evidence any relevant document.  

 Document means a writing, picture, drawing, programme or data of any kind, 

whether recorded or maintained on paper or by electronic, audio, visual or any 

other means. 

 Documents that a party maintains in electronic form shall ordinarily be 

submitted or produced in electronic form, unless the court decides otherwise. 

 The parties may challenge the authenticity of any document produced by the 

opponent. In such case, the court shall order the adequate measures to establish 

the documents’ authenticity.  

Rule 118 [Rule 34]. Authentic Instruments 

 An authentic instrument is a document, which has been formally drawn up 

or the authenticity of which has been certified by a public authority. 

 Electronically recorded authentic instruments shall have the same probative 

force as those recorded in paper. 
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Rule 119 [Rule 35]. Documents: Language and Translation 

 At the request of a party or the court, any document shall be produced or 

translated into a language of the court.  

 Translation of lengthy or voluminous documents may be limited to relevant 

portions, as agreed by the parties or ordered by the court.  

B. Testimony 

Rule 120 [Rule 36]. Witnesses of Fact 

 Subject to considerations of relevance, admissibility, case management and 

privileges, a party has the right to present the testimony of any witness of fact.  

 If a witness of fact whose testimony satisfies the requirements of rule 36(1) 

refuses to give evidence, in whole or in part, he can be ordered to do so by the 

court. 

 A witness is under an obligation to tell the truth wile being interrogated. The 

court shall instruct the witness accordingly prior to the examination. 

Rule 121 [Rule 37]. Testimony 

 Ordinarily, testimony of witnesses should be received orally. However, the 

court may, upon consultation with the parties, require that initial testimony of 

witnesses be in writing, which should be supplied to the parties in advance of the 

hearing. Oral testimony may be limited to supplemental questioning following 

written presentation of a witness’s principal testimony. 

 Each witness shall appear in person unless the court allows the use of 

videoconference or similar technology with respect to a particular witness.  

 A person giving testimony may be questioned first by the court or the party 

seeking the testimony. Where the witness has first been questioned by the court 

or by another party, a party should have the right to conduct supplemental 

questioning directly to that witness.  

 Parties may challenge the testimony's reliability.  

Rule 122 [Rule 38]. Witnesses: Language and Translation 

 Translation should be provided when a witness is not competent in the official 

language(s) in which the proceeding is being, or may be, conducted. 

 Where appropriate, with the consent of the court and the parties a witness 

may testify in a language other than the official language of proceedings. 

Rule 123 [Rule 39]. Witness Statements 

With permission of the court, a party may present a written statement of sworn 

testimony of any person, containing statements in their own words about relevant 

facts. The court, in its discretion, may consider such statements as if they were 

made by oral testimony before the court. Whenever appropriate, a party may apply 

for an order of the court requiring the personal appearance of the author of such 

a statement. Examination of that witness may begin with supplemental questioning 

by the court or opposing party.  
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C. Examination of Parties 

Rule 124 [Rule 40]. Examination of Parties and Consequences of Refusal 

to Respond 

 The court may accord evidentiary effect to any statement made by a party 

that has been questioned before the court. 

 Each party shall have the opportunity to question his/her opponent in front 

of the court on relevant issues of fact. 

 The court may draw relevant inferences if a party unjustifiedly refuses to 

appear in the hearing or to answer any relevant question formulated by the 

opponent or by the court. 

 If the party to be questioned is a legal person, it shall provide the identity of 

the natural person or persons that participated directly in the relevant cause of 

events on behalf of the legal person, in order for them to be questioned, provided 

they may still be considered as representatives of the legal person. The court may 

draw relevant inferences if the legal person unjustifiedly fails to provide this 

information. 

D. Expert Evidence 

Rule 125 [Rule 41]. Party-appointed Experts 

A party has a right to present expert testimony through an expert selected by that 

party on any relevant issue for which expert evidence is appropriate.  

Rule 126 [Rule 42]. Court-appointed Experts 

 The court may appoint one or several experts to give evidence on any 

relevant issue for which expert evidence is appropriate, including foreign law.  

 Experts can be individuals or legal entities. In the case of legal entities at 

least one individual must assume responsibility for the report.  

 If the parties agree upon an expert, the court ordinarily should appoint that 

expert. 

 The parties have the right to reject an expert appointed by the court for the 

same reasons that entitles them to reject a judge. 

Rule 127 [Rule 43]. Duties of Experts 

 An expert, whether appointed by the court or by a party, owes a duty to the 

court to present a full and objective assessment of the issue addressed. 

 An expert appointed by the court may only refuse to give expertise if the 

subject-matter lies outside the competence of the expert. The expert may also 

refuse to give expertise for the same reasons a witness may refuse to give 

testimony.  

 The expert may not delegate the task to third parties unless authorized to do 

so by the court. 

 In case the expert fails to render the expertise within the time limits set by 

the court without reasonable explanation the court may impose appropriate 

sanctions. 
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Rule 128 [Rule 44]. Instructions by the Court 

The court shall instruct the expert and set a reasonable time limit for the 

submission of the written report. In appropriate cases the court may extend or 

limit the scope of the instructions or extend time limits. The parties shall duly be 

informed of such procedural measures. 

Rule 129 [Rule 45]. Expert Access to Information 

 A court-appointed expert should have access to all relevant and non-

privileged information necessary for the preparation of the report.  

 In particular, the expert may request a party to provide any information or 

to provide access to any documents, permit inspection of things or entry upon land 

for inspection, to the extent relevant to the case and material to its outcome. 

 Under appropriate circumstances, the expert may examine a person or have 

access to information derived from physical or mental examination of a person. 

Rule 130 [Rule 46]. Expert Reports and Oral Evidence  

 Expert evidence should ordinarily be rendered in written form. However, in 

simple cases the court may order that the expert evidence be given orally.  

 At the request of the court or of either party the expert shall explain the 

written report in the oral hearing which may be held in a videoconference in 

accordance with applicable legal provisions. Each party may only ask relevant 

questions. 

 The court may require the expert to give evidence on oath when rendering 

the written report or when giving oral testimony. 

 If a party-appointed expert duly summoned fails to appear to the oral hearing 

without a valid reason the court may disregard this expert’s written report. 

Rule 131 [Rule 47. Costs] 

 The fees and expenses of a court-appointed expert shall form part of the 

costs of the proceedings. The court may order that the party requesting the 

expertise pay an advance.  

 The fees and expenses of a party-appointed expert shall only be recoverable 

from the other party if the court orders so. 

E. Judicial Inspection 

Rule 132 [Rule 48]. Judicial Inspection in General 

 On application by a party, the court may order the inspection of things, or, 

under appropriate circumstances, the physical or mental examination of a person.  

 When necessary for the inspection, the court may order entry upon land or 

into private premises. 

 The court may inspect or require the inspection by court-appointed expert or 

a party-appointed expert, as it deems appropriate. 

 The parties and their representatives shall have the right to attend any 

inspection, unless the courts provides otherwise. The court shall, in consultation 

with the parties, determine the timing and arrangement for the inspection.  
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Rule 133 [Rule 49]. Non-Parties and Judicial Inspection 

According to the provisions set in Part II of these Rules, the court may order 

persons who are not parties to the proceeding to produce things for inspection by 

the court or a party. 

SECTION IV – Cross-border issues 

A. In the European Union 

Rule 134 [Rule 50]. Cross-border Taking of Evidence within the European 

Union 

 When evidence has to be taken in another Member State of the European 

Union and when access is needed to evidence located in another Member State, 

the court and the parties may rely on the provisions of Council Regulation (EC) No 

1206/2001 of 28 May 2001 on cooperation between the courts of the Member 

States in the taking of evidence in civil or commercial matters. 

 Without prejudice to the application of Council Regulation (EC) No 1206/2001 

of 28 May 2001 on cooperation between the courts of the Member States in the 

taking of evidence in civil or commercial matters, 

(a) the court may summon directly a witness residing in another Member 

State; 

(b) the court may appoint an expert to submit a report, whose preparation 

requires the undertaking of activities (inspection of persons or premises 

located) in another Member State; 

(c) a party or non-party, to whom an order for access to evidence is 

addressed, and who is residing or domiciled in the Member State of the 

court, has the duty to produce the required documents and evidence, 

even if they are located in a Member State different to the one of the 

court issuing the order; 

(d) a court may address an order for access to evidence to prospective 

parties and to non-parties domiciled in another Member State. 

B. Outside the European Union 

Rule 135 [Rule 51]. Cross-border Taking of Evidence outside the 

European Union 

When evidence needs to be taken outside the EU or when the addressee of an 

order for access to evidence has no domicile or habitual residence within the 

European Union, the court and the parties may rely on the provisions of the 

Convention on the taking of evidence abroad in civil or commercial matters (Hague 

Evidence Convention, concluded 18 March 1970) or of other relevant international 

conventions. 
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PART VIII – JUDGMENTS, RES JUDICATA AND LIS PENDENS 

SECTION 1 – Types of Judgment 

A. General Part 

Rule 136 [Rule 1]. Structure of a judgment 

The judgment must contain 

(a) the designation and the composition of the court; 

(b) the place and date of the judgment; 

(c) the names of the parties and, if applicable, of their lawyers; 

(d) the relief claimed; 

(e) the order of the court; 

(f) the legal and factual grounds for the judgment; 

(g) the signature of the judge/s if necessary; 

(h) the signature of the court clerk if necessary; 

(i) information on the availability, deadlines and formal requirements of any 

means to challenge the decision. 

Rule 137 [Rule 2]. Contents of judgments 

 Depending on the claimant’s demand, the court either orders the defendant 

to do or not to do something, creates, alters or terminates a legal relationship or 

makes a declaration of rights. 

 The court may grant a declaratory judgment, including a negative declaratory 

judgment, if the claimant can show that he or she has a legitimate interest in 

obtaining the declaration sought. 

 The court dismisses a claim for relief insofar as the procedural requirements 

for the action or claim are not met or the claim for relief is without merit. 

Rule 138 [Rule 3]. Procedural requirements 

 The court gives a judgment on the merits only if the procedural requirements 

are met. 

 Procedural requirements include the following: 

(a) the requirements set out in the Rules 27-29 and 43-44; 

(b) subject matter and territorial jurisdiction; 

(c) no pending proceedings involving the same parties and the same cause 

of action in another court unless an exception provided for in the Rules 

on lis pendens applies; 

(d) no res judicata of the cause of action as between the parties; 

(e) a legitimate interest of the claimant. 

Rule 139 [Rule 4]. Service of judgment 

The judgment must be served on all parties by a method provided for in the Rules 

on service. 
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Rule 140 [Rule 5]. Judgments on a part of a claim or on one of several 

claims for relief 

 The court may give 

(a) a judgment deciding part of a claim for relief; 

(b) where more than one claim for relief is made, a judgment deciding one 

or more, but not all, of the claims. 

 Where more than one claim for relief is made, a judgment deciding part of a 

claim may be a judgment deciding one or more, but not all, of the claims. 

 The proceedings continue with respect to the part of a claim or the claims on 

which the court has not given a judgment. 

Rule 141 [Rule 6]. Judgments on preliminary procedural issues 

 The court may give a judgment deciding a preliminary procedural issue. 

 A judgment deciding a preliminary procedural issue is subject to an 

independent appeal only if it concerns a procedural requirement or if it is addressed 

at a non-party. 

Rule 142 [Rule 7]. Judgments on legal issues on the merits 

The court may give a judgment deciding a specific legal issue on the merits. 

B. Default judgments and judicial settlements 

Rule 143 [Rule 8]. Default judgment against claimant 

If the claimant does not appear in a hearing, the court must, on application of the 

defendant, give a default judgment against the claimant dismissing the action. 

Rule 144 [Rule 9]. Default judgment against defendant 

 If the defendant fails to reply to the complaint within the time limit for filing 

a defence or does not appear in a hearing, the court must, on application of the 

claimant, give a default judgment against the defendant. 

 Insofar as the facts put forward by the claimant justify the relief sought, the 

court decides according to the claim; insofar as this is not the case, the claim is 

dismissed on the merits. 

Rule 145 [Rule 10]. Default judgments on a part of a claim or on one of 

several claims for relief 

 If a party does not appear in a hearing dedicated exclusively to a part of a 

claim or one of several claims, or if the defendant fails to reply to the complaint 

only with respect to a part of a claim or one of several claims, the default judgment 

is limited to the part of the claim or to the claim with respect to which the party 

was in default. 

 If the case was ready to be decided with respect to a part of a claim or one 

of several claims and the party is in default, the court must enter a regular 

judgment on the part of the claim or the one of several claims with respect to 

which the case was ready to be decided and enter a default judgment with respect 

to the other part of the claim or the other claims. 
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Rule 146 [Rule 11]. Conditions precedent 

 The court enters a default judgment for non-appearance of a party in a 

hearing only if  

(a) the document setting the date and time of the hearing was served on 

this party by a method provided for by these Rules and 

(b) the time period between service and the hearing was, from the court’s 

point of view, adequate in the particular case. 

 The court enters a default judgment against the defendant for lack of defence 

only if 

(a) the documents instituting the proceedings were served on the defendant 

by a method provided for by these Rules and 

(b) the time limit for filing a defence has expired and where no time limit 

was prescribed by the rules, service was effected in sufficient time to 

enable the defendant to arrange for his defence. 

 The court may enter a default judgment even if no receipt of service has 

been submitted to the court if all the following conditions are fulfilled: 

(a) The documents were served by a method provided for in these Rules; 

(b) a period of time of not less than three months, considered adequate by 

the court in the particular case, has elapsed since the date of service; 

(c) reasonable efforts have been made to obtain evidence that the 

defendant actually received the documents instituting the proceeding.  

 The court enters a default judgment only if the matter is amenable to 

settlement. 

Rule 147 [Rule 12]. Recourse by setting aside 

The party against which default judgment has been entered may have the default 

judgment set aside if 

(a) any of the conditions precedent of a default judgment were not met, or 

(b) the party was not responsible for the default or the default was 

excusable. 

Rule 148 [Rule 13]. Deadline for setting aside 

 The application to set aside shall be made within 30 days after the service of 

the default judgment. In cross-border cases, the application to set aside shall be 

made within 60 days after the service of the default judgment. 

 This deadline may be extended by the court where the defendant can show 

good reason for failing to comply, but in any case, the application to set aside 

cannot be brought more than one year and, in cross-border cases, two years after 

the default judgment was pronounced. 

Rule 149 [Rule 14]. Judicial settlements 

 When, during court proceedings or before proceedings have been 

commenced, the parties reach an agreement settling a dispute, they may ask the 

court to enter a decision giving effect to the agreement.  

 A decision giving effect to the agreement shall not be entered if the 

agreement is contrary to law or the court would not have the power to enter a 

judgment in accordance with the parties’ agreement. 
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 If the court refuses to give effect to the agreement, any party can appeal 

this decision within the deadlines set for appeals, but without any further 

limitations concerning the right to appeal. 

SECTION 2 – Effects of Judgment 

A. General Part 

Rule 150 [Rule 1] – Scope of the Proceeding 

The scope of the proceeding is determined by the respective claims and defences 

of the parties in the pleadings, including amendments. 

Rule 151 [Rule 2] – Principle of Concentration of Legal and Factual Issues 

– Inadmissibility 

 The claimant and the defendant must bring all their legal and factual 

elements of dispute arising out of the same claim in one single proceeding.  

 The infringement of para. 1 leads to the inadmissibility of the new claim. 

Rule 152 [Rule 3] – Admissibility of New Claims in Subsequent 

Proceedings 

However, a new claim can be brought: 

(a) Where subsequent to the earlier proceeding, there has been a change of 

the relevant facts on which the earlier court decision was based. 

(b) Where the litigant has obtained or acquired a new right since the 

judgment in the earlier proceeding. 

B. Lis pendens and related actions 

Rule 153 [Rule 4] – Pendency 

 Where proceedings involving the same cause of action and between the same 

parties are brought in different courts, any court other than the court first seised 

shall of its own motion stay its proceedings until such time as the jurisdiction of 

the court first seised is established. 

 In cases referred to in paragraph 1, upon request by a court seised of the 

dispute, any other court seised shall without delay inform the former court about 

the proceedings pending before it and indicate the date when it was seised in 

accordance with Rule 7. 

 Where the jurisdiction of the court first seised is established, the 

consolidation of the parallel actions shall be ordered by that court according to 

Rule 8. Where the actions have been consolidated, any court other than the court 

first seised shall decline its jurisdiction in favour of that court. When the 

requirements of consolidation are not met any court other than the court first 

seised shall dismiss or stay the action as appropriate. 

Rule 154 [Rule 5] – Exceptions from the Priority Principle 

 When the court second seised has exclusive jurisdiction, the court first seised 

shall decline jurisdiction in favour of that court. In this case the court having 

exclusive jurisdiction must not stay its proceedings. 
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 Paragraph 1 does not apply when both courts have exclusive jurisdiction. 

 Without prejudice to the rules protecting weaker parties and without 

prejudice to jurisdiction by appearance, where a court on which an agreement 

confers exclusive jurisdiction is seised, any other court shall stay the proceedings 

until such time as the court seised on the basis of the agreement declares that it 

has no jurisdiction under the agreement. 

 Where the court designated in the agreement has established jurisdiction in 

accordance with the agreement, any other court shall decline jurisdiction in favour 

of that court. 

Rule 155 [Rule 6] – Related Actions 

 Where related actions are pending in different courts, any court other than 

the court first seised may stay its proceedings. 

 Where the action in the court first seised is pending at first instance, any 

other court must also decline jurisdiction if the court first seised has consolidated 

the actions according to Rule 8.  

 For the purposes of this Rule, actions are deemed to be related where there 

is a relationship between the causes of actions such that it would be in the interests 

of justice to determine them together. 

Rule 156 [Rule 7] – Moment of Seizure for the Purposes of Pendency and 

Relatedness 

 A court shall be deemed to be seised: 

(a) at the time when the document instituting the proceedings or an 

equivalent document is lodged with the court, provided that the claimant 

has not subsequently failed to take the steps he was required to take to 

have service effected on the defendant; or 

(b) if the document has to be served before being lodged with the court, at 

the time when it is received by the authority responsible for service, 

provided that the claimant has not subsequently failed to take the steps 

he was required to take to have the document lodged with the court. 

The authority responsible for service referred to in point (b) shall be the first 

authority receiving the documents to be served. 

 Where a claim is filed during the proceedings that claim becomes pending at 

the time when it is invoked in the hearing or when a written pleading has been 

lodged with the court or served on the other party. 

 The court, or the authority responsible for service, referred to in paragraph 

1, shall note, respectively, the date of the lodging of the document instituting the 

proceedings or the equivalent document, or the date of receipt of the documents 

to be served. 

Rule 157 [Rule 8] – Consolidation of Actions 

 Where the jurisdiction of the court first seised is established, this court may, 

upon application of one of the parties, order the consolidation of several sets of 

proceedings in the cases of Rules 4 and 6.  

 The court first seised may only order a consolidation when it has jurisdiction 

to hear the actions and when the parallel actions are pending in the first instance. 

 Before ordering the consolidation the court shall hear the parties and 

communicate with the other court(s) seised.  
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 When the court first seised has assumed jurisdiction over the actions in 

question and has consolidated the actions, any other court must also decline 

jurisdiction. 

 The consolidation does not prejudice any procedural or substantive 

consequences of the filing/pendency of the parallel action. 

 In case consolidation is not possible at the court seised first, the court seised 

second may, on application of each party, consolidate the proceedings, as 

appropriate, according to paras 1-5. 

C. Res judicata 

Rule 158 [Rule 9] – Judgments becoming res judicata 

A judgment becomes res judicata when ordinary means of recourse are not or no 

longer available. 

Rule 159 [Rule 10] - Kinds of Judgments Becoming Res Judicata 

 Judgments on the merits, including partial judgments and default judgments, 

as well as judgments dismissing the claim on procedural issues become res 

judicata. 

 A provisional measure does not have res judicata effects on the merits of the 

main dispute. The competent court may modify it at any time in case of a change 

of circumstances. 

Rule 160 [Rule 11] – Material Scope of Res judicata 

 The material scope of res judicata is determined by reference to the claims 

in the parties’ pleadings, including amendments as decided by the court judgment. 

 Res judicata shall also cover incidental and necessary legal issues explicitly 

decided in the judgment, if the parties to the subsequent lawsuit are the same and 

if the court had jurisdiction to decide the incidental and necessary legal issues. 

 Where a defence based on set off is brought by the defendant and the claim 

as well as the defence are sustained by the court, res judicata extends to both. 

The same applies where the claim is admitted and the set off defence is rejected. 

If the claim is rejected on grounds different than set off, the court shall not decide 

on the set off defence so that only the judgement on the claim becomes res 

judicata. 

Rule 161 [Rule 12] – Modification of Judgment Ordering Periodical 

Performances 

Upon request by a party, the court may modify for the future a previous judgment, 

which has become res judicata, in cases of periodical performances, if there is a 

substantial change of circumstances. 

Rule 162 [Rule 13] – Persons Bound by Res Judicata 

The assessment contained in the judgment, which has become res judicata, is 

binding upon the parties to the proceedings, their heirs and successors. 
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Rule 163 [Rule 14] – Ex officio assessment of res judicata 

The court shall take res judicata into account ex officio. 

Rule 164 [Rule 15] – Extraordinary Motion for Review 

 The extraordinary motion for review aims at rescinding a judgment that has 

become res judicata so that a new ruling may be given on factual and legal 

grounds.  

 An extraordinary motion for review may be brought against a judgment only 

on the following grounds: 

(a) The court was wrongly constituted; 

(b) The right to be heard of a party has been severely violated; 

(c) The decision has been obtained by fraud or violence; 

(d) After the judgment is issued, decisive documents are recovered of 

obtained, and they were not available due to force majeure or due to 

the party the judgment has favoured; or 

(e) The European Court of Human Rights has ruled that the judgment given 

in a national proceeding had been rendered in infringement of any of the 

rights established in the European Convention for the Protection of 

Human Rights and Fundamental Freedoms and its Protocols, provided 

that the infringement, due to its nature and seriousness, entails 

persistent effects, which can only be ceased by means of this review; 

however, in no case may the review affect the rights acquired in good 

faith by third parties. 

 In the case of para. 2, a), b) and c), the motion shall be admissible only if 

the applicant has not been able, without any fault on his behalf, to raise the ground 

on which he relies before the judgment has become res judicata.  

 The time-limit for an extraordinary motion for review is three months. It shall 

run from the date on which the party has become aware of the grounds for the 

review. In no case may the review be sought after ten years have elapsed from 

the time the judgment intended to be challenged has become res judicata. 

PART IX – MEANS OF REVIEW 

SECTION 1 – Appeal 

Rule 165 [Rule 1]. Legal interest 

A party may appeal, or use other types of recourse, against a judgment if the party 

has a legal interest in doing so. 

Rule 166 [Rule 2]. Waiver of appeal or recourse 

 The right of appeal or other recourse may be waived expressly in writing or 

orally in a court hearing if recorded in the judgment or the hearing’s minutes, if 

any. 

 The right of appeal or other recourse may be waived before the ruling is 

pronounced only if the waiver is mutual. A consumer cannot waive his right to 

appeal before the ruling is pronounced. 
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Rule 167 [Rule 3]. Withdrawal 

An appeal or other recourse can be withdrawn at any time except as provided for 

in these Rules. 

Rule 168 [Rule 4]. Extension of deadlines 

If a party is not domiciled in the state whose court is seized, any deadline contained 

in this part is extended by [one month] unless the court provides otherwise. 

Rule 169 [Rule 5]. Representation by a lawyer 

 Representation by a lawyer is mandatory before the second appeal court. 

 The first appeal court may require a party to be represented by a lawyer if 

the party is not capable of presenting his or her case in an understandable manner 

or if necessary for the proper administration of justice. 

Rule 170 [Rule 6]. Right to appeal 

 A party has a right to appeal against a first instance judgment if 

(a) the value of the appealed claim exceeds [twice the average monthly 

wage in the forum state], or 

(b) the first appeal court grants leave to appeal on a motivated application 

of the appellant. 

(1a)  In deciding whether to grant leave to appeal, the first appeal court shall take 

into account if 

(a) legal matter is of fundamental significance, or 

(b) the further development of the law or the interests in ensuring uniform 

adjudication require a decision of the appellate court, or 

(c) fundamental procedural requirements have been violated. 

 The appellate court shall, on its own motion, assess whether the appeal is in 

compliance with paragraph 1. 

Rule 171 [Rule 7]. Scope of appeal 

 The appeal can be brought against the whole first instance judgment or only 

against a part of that judgment. 

 In general, the relief sought is limited by what was claimed or defended in 

the first instance. 

 However, the relief sought may be broadened or amended if 

(a) the opponent consents or 

(b) the court considers it appropriate for the sound administration of justice. 

Rule 172 [Rule 8]. Notice/Statement of appeal 

 The appeal is lodged by way of submitting a notice/statement of appeal with 

the court of appeal. 

 The notice/statement of appeal must identify the judgment and declare that 

an appeal is being lodged against it. 

 The deadline for filing the notice/statement of appeal is [one month] upon 

service of the judgment. 
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Rule 173 [Rule 9]. Reasons for the appeal 

 The appellant must provide the reasons for the appeal. 

 The reasons for the appeal must contain: 

(a) the relief sought; 

(b) the legal arguments, substantive and procedural, on which the appeal is 

based with respect to admissibility and substance; 

(c) if applicable, the grounds for which the evaluation of the evidence was 

seriously wrong; 

(d) if applicable, new facts that will be alleged and new means of evidence 

that will be introduced, and the reasons for which these new facts and 

new means of evidence are admissible. 

 The deadline for providing the reasons for the appeal is [two months] upon 

service of the judgment. The court may set another deadline.  

Rule 174 [Rule 10]. Response of the respondent 

 The notice of appeal and the reasons of the appeal shall be served on the 

respondent. 

 Upon service of the reasons of the appeal, the respondent has two months 

to reply. The court may set another deadline. 

 The response of the respondent shall be served on the appellant. 

 Upon service of the reply of the respondent, the appellant has a deadline of 

[one week] to respond. The court may set another deadline. 

Rule 175 [Rule 11]. Derivative appeal 

 A party who lacks a right of appeal because the time limit for appeal has 

expired, still has a right to appeal if the opposite party appeals the judgment. 

 A derivative appeal shall contain the reasons listed in Rule 9 paragraph 2. 

 A derivative appeal shall lapse if the appeal by the opposite party is not heard 

on its merits. 

 Upon service of the derivative appeal, the appellant has a deadline of [two 

months] to respond. The court may set another deadline.  

Rule 176 [Rule 12]. Scope of appellate review 

 Within the relief sought, the review of the appellate court encompasses: 

(a) the application of the law in the judgment; 

(b) the legality of the proceedings in the first instance court, provided that 

the appellant challenged the error complained about immediately before 

the court of first instance if such challenge was possible; 

(c) the evaluation of the evidence if, in the full discretion of the appellate 

court, this is warranted in order to prevent serious injustice. 

 The appellate court will reverse the first instance judgment for a procedural 

error only if the procedural error has potentially influenced the judgment or if it 

was so grave that such influence need not be proven. 
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Rule 177 [Rule 13]. New facts and taking of evidence 

 Within the relief sought, the appellate court shall consider new facts alleged 

by the parties  

(a) insofar as they could not have been introduced before the first instance 

court; 

(b) insofar as the first instance court failed to provide a hint to the parties 

that there is no sufficient factual basis for a claim. 

 Within the relief sought, the appellate court shall take evidence offered by 

the parties only if 

(a)  the evidence could not have been offered to the first instance court; 

(b)  the evidence was offered to the first instance court and was 

erroneously rejected or could not be taken for reasons outside the 

party’s control; 

(c) the evidence concerns new facts admissible according to paragraph 1. 

Rule 178 [Rule 14]. Provisional enforcement 

 A final judgment is immediately enforceable regardless of whether an appeal 

has been lodged. 

 Enforcement may be stayed on application of the judgment debtor to the 

appellate court if he has lodged an appeal and enforcement is manifestly excessive. 

 Security may be required from the judgment debtor as a condition of granting 

a stay or from the judgment creditor as a condition of denying a stay. 

Rule 179 [Rule 15]. Decisions of the appellate court 

 In general, the appellate court shall decide the matter by itself. 

 The appellate court may refer the matter back to the first instance court if 

necessary for the proper decision of the matter. 

 On agreement of the parties, the appellate court must decide the matter by 

itself. 

Rule 180 [Rule 16]. Contents of the appellate court’s judgment 

Insofar as it agrees with the first instance court, the appellate court can refer to 

the legal and factual grounds of the first instance court or write down its own 

reasons. In the latter case, it is deemed to have adopted the legal and factual 

grounds of the first instance judgment which are not contrary to its own reasoning. 

Rule 181 [Rule 17]. Access to second appeal  

 An appeal against a second instance judgment is possible only if such an 

appeal is necessary to correct a violation of a fundamental right, to secure the 

uniformity of the law, to decide a fundamental question which is not limited to the 

case at issue or to develop the law. 

 The second appeal court shall, on its own motion, assess whether the appeal 

is in compliance with paragraph 1. 
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Rule 182 [Rule 18]. Scope of second appeal 

 The second appeal can be brought against the whole second instance 

judgment or only against a part of the appellate court judgment. 

 The relief sought is limited by what was claimed or defended in the second 

instance. 

Rule 183 [Rule 19]. Notice/Statement of and reasons for the appeal 

 The second appeal is lodged by way of submitting a notice/statement of 

second appeal including the reasons on admissibility and substance. 

 The reasons for the second appeal must contain: 

(a) the relief sought; 

(b) the legal arguments, substantive and procedural, on which the second 

appeal is based with respect to admissibility and substance. 

 The deadline for filing the notice/statement of second appeal and the reasons 

is [two months] upon service of the appellate court’s judgment. 

Rule 184 [Rule 20]. Response of the respondent 

 The notice of second appeal and the reasons of the second appeal shall be 

served on the respondent. 

 Upon service, the respondent has two months to reply. 

 The reaction of the respondent shall be served on the appellant. 

Rule 185 [Rule 21]. Derivative second appeal 

 A party who lacks a right of appeal because the time limit for appeal has 

expired, still has a right to appeal if the opposite party appeals the judgment. 

 A derivative second appeal shall contain the reasons listed in Rule 19 

paragraph 2. 

 A derivative second appeal shall lapse if the second appeal by the opposite 

party is not heard on its merits. 

 Upon service of the derivative second appeal, the appellant has a deadline of 

[two weeks] to respond. The court may set another deadline.  

SECTION 2 – Motion for revision 

Rule 186 [Rule 22]. Scope of review 

 Within the relief sought, as far as admissible, the review of the second appeal 

court encompasses: 

(a) the interpretation and application of the law in the appellate judgment; 

(b) the legality of the proceedings in the second instance court, provided 

that the appellant challenged the error complained about immediately 

before the court of second instance. 

 The second appeal court will reverse the appellate judgment for a procedural 

error only if the procedural error has potentially influenced the judgment or if it 

was so grave that such influence need not be proven. 
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Rule 187 [Rule 23]. Provisional enforcement 

 A judgment of the appellate court is immediately enforceable regardless of 

whether a second appeal has been lodged. 

 Enforcement may be stayed on application of the judgment debtor to the 

second appeal court if he or she has lodged a second appeal and enforcement is 

manifestly excessive. 

 Security may be required from the judgment debtor as a condition of granting 

a stay or from the judgment creditor as a condition of denying a stay. 

Rule 188 [Rule 24]. Decisions of the second appeal court 

 The second appeal court shall decide on the matter as such if the appellate 

judgment is reversed only due to a violation of the law and, based on the legal 

assessment of the second appeal court, the matter is ready for a final decision. 

 Otherwise, the second appeal court refers the matter back to the second 

instance court. The appellate court is bound by the legal assessment of the second 

appeal court. 

Rule 189 [Rule 25]. Contents of the second appeal court’s judgment 

The second appeal court provides its own reasons. If adequate, it may refer to the 

appellate court or the first instance court judgement. 

Rule 190 [Rule 24a]. Restriction of withdrawal 

At the second appeals level, withdrawal is only possible with the consent of the 

other party and the court. 

Rule 191 [Rule 24b]. Leapfrog appeal 

 Instead of a regular appeal to the first appeal court, an appeal may be 

brought directly to the second appeal court if 

(a) the requirements of Art. 17 paragraph 1 are met and 

(b) the second appeal court grants a leave to such an appeal on a motivated 

application of the appellant within the deadlines for a regular appeal. 

 Rules 20-25 apply 

Rule 192 [Rule 26]. Scope of the extraordinary motion for review 

The extraordinary motion for review aims at rescinding a judgment that has 

become res judicata so that a new ruling may be given on factual and legal 

grounds. 

 

 

 

 



Consolidated Draft of the Working Group on “Structure” 31 March 2019 

48 

Rule 193 [Rule 27]. Grounds for an extraordinary motion for review 

 An extraordinary motion for review may be brought against a judgment only 

on the following grounds: 

(a) The court was wrongly constituted; 

(b) The right to be heard of a party has been severely violated 

(c) The decision has been obtained by fraud or violence; 

(d) After the judgment is issued, decisive documents are recovered of 

obtained, and they were not available due to force majeure or due to 

the party the judgment has favoured; or 

(e) The European Court of Human Rights has ruled that the judgment given 

in a national proceeding had been rendered in infringement of any of the 

rights established in the European Convention for the Protection of 

Human Rights and Fundamental Freedoms and its Protocols, provided 

that the infringement, due to its nature and seriousness, entails 

persistent effects, which can only be ceased by means of this review; 

however, in no case may the review affect the rights acquired in good 

faith by third parties. 

 In the case of para. 2, a), b) and c), the motion shall be admissible only if 

the applicant has not been able, without any fault on his behalf, to raise the ground 

on which he relies before the judgment has become res judicata. 

Rule 194 [Rule 28]. Deadlines 

 The deadline for an extraordinary motion for review is three months. It shall 

run from the date on which the party has become aware of the grounds for the 

review. 

 In no case may the review be sought after ten years have elapsed from the 

time the judgment intended to be challenged has become res judicata. 

Rule 195 [Rule 29]. Immediate challenge of procedural decisions 

 Procedural decisions may be challenged only on the earliest possible occasion 

(immediately) in the court where the case is pending. 

 In an oral hearing, the decision may be challenged orally. Outside an oral 

hearing, the decision must be challenged in writing. 

 

 The court shall rule on the challenge immediately unless the complexity or 

the importance of the issue require otherwise. The ruling shall be accompanied by 

brief reasons which, in an oral hearing, may be provided orally. 
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Rule 196 [Rule 30]. Further challenge 

 Unless otherwise provided, the ruling on the challenge of a procedural 

decision is not subject to a separate appeal or other form of recourse.  

 A separate appeal or other form or recourse is available against decisions on 

the following matters: 

(a) decisions ordering the stay of the proceedings; 

(b) decisions ordering the transfer of the proceedings to another court; 

(c) decisions on the security for costs; 

(d) decisions ordering the exclusion of a party from a hearing or fining a 

party; 

(e) decisions denying the recusation of a judge or court-appointed expert; 

(f) if applicable, decisions assigning a case to a specific track. 

Rule 197 [Rule 31]. Procedural decisions addressed at non-parties 

A person who is not a party to the litigation, but directly addressed by a procedural 

decision can further challenge this decision. 

PART X – PROVISIONAL AND PROTECTIVE MEASURES 

SECTION 1 – General part  

Rule 198 [Rule 1]. Provisional and Protective Measures 

 A provisional or protective measure is any temporary order that has one or 

more of the following functions: 

(a) to ensure or promote effective enforcement of final decisions concerning 

the substance of the case, whether or not the underlying claim is 

pecuniary, including securing assets and obtaining or preserving 

information concerning a debtor and his assets; or  

(b) to preserve the opportunity for a complete and satisfactory 

determination of the claim, including securing evidence relevant to the 

merits or preventing its destruction or concealment; or 

(c) to preserve the existence and value of goods or other assets which form 

or will form the subject-matter of civil proceedings (pending or 

otherwise) on the merits 

(d) to prevent harm from being suffered, to prevent further harm, or to 

regulate the disputed matters, pending final determination of the issues. 

 The provisional or protective measure ordered should be suitable for its 

purpose. 

Rule 199 [Rule 2. Principle of proportionality] 

A provisional and protective measure ordered by the court should be one which 

imposes the least burden on the respondent. The court must ensure that measure’s 

the effects are not disproportionate to the interests which the court is asked to 

protect. 
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Rule 200 [Rule 3]. Ex parte procedure 

 A court may order a provisional or protective measure without notice (‘ex 

parte’) only if, in the circumstances, proceedings with notice (‘inter partes’) would 

frustrate the prospect of the applicant receiving effective protection of his 

interests. 

 When granting an order without notice (ex parte) the court shall give the 

respondent an opportunity to be heard at the earliest possible time, that date to 

be specified in the ex parte order. The respondent should be given notice of the 

order and of all the matters relied upon before the court to support it as soon as 

possible. 

 An applicant must fully disclose to the court all facts and legal issues relevant 

to the court’s decision whether to grant relief and, if so, on which terms. 

 The court must make a prompt decision concerning any objection to the 

granting of the provisional or protective measure or to its terms. 

Rule 201 [Rule 4]. Security 

 When assessing whether to grant or continue a provisional or protective 

measure the court may consider whether security can be provided by the 

respondent in lieu of the making an order. 

 As a condition of granting or continuing a provisional or protective measure 

the applicant may, depending on the circumstances, be required to provide 

appropriate security.  

 The court should not require such security solely on the basis that the person 

is not a national or resident of the forum state. 

Rule 202 [Rule 5]. Initiation of Proceedings on the Substance of the 

Matter 

 Where the applicant has been granted a provisional or protective measure 

before initiating the main proceedings, such proceedings must be initiated before 

the date set by the court. Where the court does not set such a date or it is not 

specified otherwise by the applicable law, the applicant shall initiate such 

proceedings within 14 days of the date of the issue of the decision granting the 

remedy. The court can extend the period on request of the parties. 

 If the main proceedings have not been initiated in accordance to paragraph 

1, the measure shall lapse, unless the court provides otherwise. 

Rule 203 [Rule 6]. Review 

The court may modify, suspend, or terminate a provisional or protective measure 

if satisfied that a change in the circumstances so requires. 

Rule 204 [Rule 7]. Liability of the Applicant 

 If a provisional or protective measure is set aside, lapses, or if the 

substantive claim is dismissed, the applicant must compensate the respondent for 

such loss or damage caused by the measure.  

 The applicant is liable to compensate a non-party for any damages, and 

expenditure incurred as a consequence of complying with the order. 
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Rule 205 [Rule 8]. Sanctions 

 Except in respect of interim payments, where there is non-compliance with 

a provisional or protective measure the court may impose, as appropriate, any of 

the following sanctions:  

(a) a fine payable to the State; 

(b) compensation to the applicant; 

(c) committal for contempt; 

(d) administrative sanctions, as provided for in the jurisdiction. 

 In assessing the nature of any fine or compensation under this rule, the court 

may require payment on the following bases: a lump sum; an amount per period 

of breach; or, and amount per offence. In the latter two cases the amount may be 

subject to a maximum as determined by the court.  

SECTION 2 – Special part 

A. Protective and Regulatory Measures 

1 Asset Preservation 

Rule 206 [Rule 9]. Types of Asset Preservation Measures 

 A court may grant, on application, any of the following orders for the purpose 

of protecting a claim: 

(a) an order authorising provisional attachment of the respondent’s assets 

(‘attachment order’); or 

(b) an interim order preventing the respondent from disposing of, or dealing 

with, his assets (‘asset restraining order’). 

 A court may also grant an order that the respondent’s assets shall be in 

custody of a third party (‘custodian’), which is an asset preservation order 

under Rule 9(1). 

Rule 207 [Rule 10]. Criteria for Awarding Asset Preservation Orders  

A party seeking an order under Rule 9 must show that: 

(a) it has good chances to succeed on the substantive merits of the dispute 

if the claim is finally adjudicated, and 

(b) it is likely that, without such an order, enforcement of the judgment 

against the respondent after the claim is finally adjudicated will be 

impossible or exceedingly difficult. 

Rule 208 [Rule 11]. Limitations on the Asset Preservation Orders 

Asset Preservation Orders must ensure that the respondent is not deprived from 

receiving these allowances, provided the amounts are reasonable: (a) its ordinary 

living and/or (b) its legitimate business expenses, or (c) from funding legal advice 

and representation necessary to enable him to respond to the order, including 

seeking its variation or discharge under Rules 3(4) or 6. 
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Rule 209 [Rule 12]. Notification of Asset Preservation Orders to 

Respondent and Effects 

 At the earliest possible time after an order has been made under Rule 9(1), 

the respondent and any third parties who are the addressees of an order must be 

given formal notice of the order. Where it is necessary for ascertaining the 

enforcement of the order, third parties may be given formal notice before the 

respondent. 

 The applicant is at liberty to inform a non-party of an order before the 

respondent is given formal notice.  

 The respondent or any third parties who are the addressees of an order made 

under Rules 9(1) and 9(2) must comply with it as soon as they are notified of the 

order. In the event of breach, they will be subject (without limitation) to the 

sanctions listed in Rule 8. 

2. Regulatory Measures 

Rule 210 [Rule 13]. Measures to Perform or Abstain 

A court may grant the applicant a measure to regulate the relationship between 

parties in relation to a non-pecuniary claim on a provisional basis, which requires 

the respondent to act or to refrain from acting in a manner specified in the court’s 

order.  

Rule 211 [Rule 14]. Criteria for awarding a Regulatory Measure 

A party seeking an order under Rule 13 must show: 

(a) it has a good chance of succeeding in the main proceedings; or 

(b) where there is a significant risk that damages to the respondent will not 

be capable of providing adequate compensation for any interference with 

their rights if the main proceedings are dismissed, there is a very strong 

possibility that the applicant will succeed in the main proceedings; 

and 

(c)  the order is necessary to regulate the substantive matter in dispute 

pending final determination of the main proceedings. 

B. Evidence Preservation 

Rule 212 [Rule 15]. Evidence Preservation Orders 

 The court has power to secure evidence on the application of a party to 

proceedings through the following interim measures: 

(a) hearing witness evidence or taking of witness evidence by a third party 

acting on its behalf;  

 

(b) requiring the preservation or protection of evidence by the parties or by 

requiring it to be placed in the custody of a neutral third party; 

(c) appointing an expert to provide expert opinion evidence. 

 Evidence preservation orders may, where necessary, authorise access to the 

evidence. Access may be subject to such conditions as the court considers just.  
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Rule 213 [Rule 16] Criteria for awarding an Evidence Preservation 

Measure 

A party seeking an evidence preservation order must show that: 

(a) there is a real risk that unless the order is made the evidence will not be 

available for determining the proceedings on its merits; and 

(b) if the order requires access to a party or non-party’s property the 

applicant has a strong prima facie case in respect of the merits of the 

applicant’s claim or proposed claim. 

C. Interim Payment 

Rule 214 [Rule 17]. Interim Payment Measures 

A court may grant the respondent an interim payment order in relation to a 

monetary claim, either wholly or in part to satisfy the claim in the main proceedings 

in anticipation of the expected outcome. 

Rule 215 [Rule 18]. Criteria for awarding an Interim Payment 

 A party seeking an order under Rule 17 must show that: 

(a) the defendant has admitted liability in the main proceedings to pay a 

monetary sum to the applicant or a judgment on liability has been 

obtained by the applicant, or it is highly likely that the applicant will 

succeed to obtain at least the amount sought on the merits; and 

(b) payment is needed urgently from the defendant. 

 In assessing whether to make an interim payment order the court should 

consider all the circumstances, including any potential or actual hardship to the 

applicant or the respondent as a result of refusing or granting the order. 

 An interim payment order can only be made after hearing the respondent. 

 Where judgment in the main proceedings is for a lesser amount than that 

paid, any over-payment must be repaid. 

 An interim payment order will ordinarily be made subject to giving security.  

SECTION 3 – Cross border issues 

Rule 216 [Rule 19]. International jurisdiction 

 Within the scope of the EU Regulations or international conventions, the 

international jurisdiction of the court in relation to provisional and protective 

measures, is governed by those Regulations or conventions.  

 In any event, the court having jurisdiction on the substance will have 

jurisdiction to grant provisional and protective measures.  

 Without prejudice to the applicable EU rules and international conventions, 

another court may grant such provisional and protective measures necessary to 

protect interests located within or the subject-matter of which have a real 

connecting link with the territory of the court, or that are necessary to support 

main proceedings brought in another country. 
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Rule 217 [Rule 20]. Recognition and enforcement 

 Within the scope of the EU Regulations or international conventions the 

recognition and enforcement of provisional and protective measures in other 

Member States is regulated by those Regulations or conventions. 

 Where no EU Regulation or international convention applies, provisional and 

protective measures will be recognized and enforced in accordance with domestic 

law.  

 In any case courts should, at the request of the parties, take into account 

provisional and protective measures granted in another country and, where 

appropriate and within the limits of their competence, cooperate in securing the 

effectiveness of provisional and protective measures ordered in other countries in 

line with the present Rules. 

PART XI – COLLECTIVE REDRESS 

A.  General Part 

Rule 218 [X1]4 Collective Redress Action 

A collective redress action is an action which is brought by a qualified claimant 

on behalf of a group of persons who he claims are affected by an event giving rise 

to mass harm, but where those persons are not parties to the action (“group 

members”). 

Rule 219 [X2] Claimants Qualified to Bring a Collective Redress Action 

A “qualified claimant” to bring a collective redress action is: 

(a) an organisation authorized in accordance with national law and 

whose purpose has a direct relationship with the event giving rise to 

the mass harm; 

(b) an entity which is solely established for the purpose of obtaining redress 

for group members and which meets the requirements of Rule [X3]; or 

(c) a person who is a group member and who meets the requirements of 

Rule [X3] a to c. 

Rule 220 [X3] Requirements for qualified claimants 

A person or entity shall not be a qualified claimant unless: 

(a) he shows that he has no conflict of interest with any group member; 

(b) he has sufficient capability to conduct the collective redress action. The 

court shall take account of the financial, human and other resources 

available to him. If appropriate, the court may require a security for 

costs; 

(c) he is legally represented; and 

(d) he is not a lawyer or exercising any legal profession. 

 

                                       
4  Rules will be re-numbered in a final version. In some respects the draft also still requires 
harmonization with the drafts of other Working Groups (e.g. cost, lis pendens…). 
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Rule 221 [X4] Requirements for Collective Redress Claim 

 The qualified claimant must include in his claim all relevant information 

available concerning 

(a) the event of mass harm; 

(b) the group; 

(c) the causal connection between the event of mass harm and the loss 

suffered by the group members; 

(d) the similarity of the claims of the group members in law and fact; 

(e) whether compensation or other collective redress remedies are sought; 

(f) the financial and other resources available to the qualified claimant to 

pursue the collective redress action; 

(g) evidence of the qualified claimant’s attempt to settle the group 

members’ claims. 

 A defendant may not, at any time after he has been formally notified by a 

qualified claimant of the claimant’s intention to negotiate a collective settlement 

under Rule X4(1)(g), commence an action against the qualified claimant or any 

group member in respect of the same mass harm event unless the defendant can 

show that good faith negotiations have irretrievably broken down. 

Rule 222 [X4bis] Registration of Collective Redress Actions 

 Upon receipt of a claim for a collective redress action as defined under Rule X1 

the court must enter the claim into a publicly accessible electronic register. 

 After registration of a claim any other court must dismiss any collective action 

against the same defendant(s) in respect of the same mass harm event and in the 

interest of the same group. 

B. Admissibility of Collective Redress Actions 

Rule 223 [X5] Conditions of Admissibility 

 The court may admit a collective redress action, if: 

(a) the collective action will resolve the dispute more efficiently than a 

joinder of the group members’ individual claims; 

(b) all of the claims made in the action arise from the same event or series 

of related events causing mass harm to the group members; 

(c) the claims advanced in the collective redress action are similar in law 

and fact; and 

(d) except in cases of urgency, the qualified claimant has allowed the 

defendant(s) at least three months to respond to the qualified 

claimant’s settlement proposal. 

 Upon application, the court may order any action to continue as a collective  

 redress action. 
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Rule 224 [X6] Collective Action Order 

 An order made under Rule X5 must include the following information: 

(a) the name and address, and other relevant contact details of the 

qualified claimant 

(b) a concise description of the event of mass harm giving rise to the 

collective redress action; 

(c) the names or a description of all of the persons allegedly affected by 

the mass harm. The description must contain sufficient detail to 

enable any person allegedly affected by the mass harm event to know 

if he is within the group or not; 

(d) the type of collective redress action under Rule X8(1) or (2). 

 Before making an order under Rule X5 the court shall advertise a draft of 

the order and set a deadline for any other potential qualified claimants to apply 

under Rule X1. 

 The court shall determine which of several applicants shall become the 

qualified claimant on the basis of the criteria in Rule X3. Where more than one 

qualified claimant is selected they must act jointly. 

 The collective action order shall be advertised in a manner which the 

court considers will best bring it to the attention of any person likely to be affected 

by the mass harm event on which the collective redress action is based. The 

advertisement shall invite such persons to opt-in to the collective redress action 

and shall give information on how to do so. 

Rule 225 [X7] Obligation of Qualified Claimant 

A qualified claimant must at all times act in the best interests of the whole group or 

of the sub-group. 

Rule 226 [X8] Types of Collective Redress Action 

 A collective redress action shall use the opt-in system unless the court makes 

an order under (2). 

 The court may decide that the collective redress action will include those 

group members who have not opted out of the action under paragraph (3) 

if the court considers: 

(a) that the group members’ claims cannot be made in individual actions 

because of their small size; and 

(b) that a significant number of group members would not opt-in to 

the collective redress action. 

 The court shall set a deadline for group members to notify the court that they 

wish to opt-out. In exceptional circumstances the court may permit opting out 

after the deadline. 

Rule 227 [X9] Opt-in System 

 Under the opt-in system group members shall notify the court if they wish to 

join the collective redress action in the manner laid down by the court. 

 The court shall ensure that the notifications of group members are 

properly recorded in a public register, which may be set up in accordance with 

Rule X13. 
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Rule 228 [X10] Individual Actions 

 Group members who have opted in under Rule X9 or who have not opted out 

under Rule X8 (3) cannot bring an individual court action in respect of the same 

event of mass harm against a defendant to the collective redress action. 

 In cases under Rule X8 (2) any group member who brings an individual 

action against a defendant to the collective redress action during the opt-out period 

shall be treated as having opted-out of the collective redress action. 

 Any time limit provided in national law for individual actions to be brought 

by a group member in respect of loss caused by the event of mass harm shall 

be suspended from the date of the commencement of the collective redress action. 

The period of suspension shall end when 

(a) the collective redress action is withdrawn or dismissed; or 

(b) the group member opts out under Rule X8 (2)-(4). 

 Where (3) (a) or (b) apply, the remaining limitation period for individual 

claims will start six months after the withdrawal, dismissal or opting-out. 

C .  Case Management of Collective Redress Actions 

Rule 229 [X11] Case Management Powers 

The court shall have the following additional case management powers in a 

collective redress action: 

(a) to remove a qualified claimant if he no longer satisfies the conditions in 

Rule X2 and Rule X3 or he does not act in the interest of all group 

members. This paragraph also applies for a removal of the qualified 

claimant of a sub-group; 

(b) to authorize a new qualified claimant with his agreement; 

(c) to modify the description of the group; 

(d) to divide a group into sub-groups and to authorize a qualified claimant 

for each sub-group with his agreement;. 

(e) to dismiss the collective redress action if there is no longer a qualified 

claimant 

(f) to direct the correction of the group register (Rule X9 [2], X13). 

The court may hear any person it considers has an interest in the 

management of the case before making any case management order 

under this rule. 

Rule 230 [X12] Advertisements 

 In a collective redress action the court shall advertise or shall require 

advertisement 

(a) when a qualified claimant is removed or authorized; 

(b) when the description of the group is modified or the group is divided 

into sub-groups; 

(c) when a collective redress settlement is offered; 

(d) when any order or judgment is made; 

(e) of information about the electronic platform under Rule X13; and 

(f) if the collective redress action is dismissed or withdrawn. 
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 The advertisement shall be placed in a manner which the court considers will 

best attract the attention of any person likely to be affected by the event causing 

mass harm and in sufficient time to allow affected persons a reasonable 

opportunity to participate in the collective redress action as they see fit. 

Rule 231 [X13] Communication – Secure Electronic Platform 

The court must create or must authorize the creation of a secure electronic platform 

for the efficient management of the collective redress action. 

Rule [X14] Settlements 

The court shall use its case management powers to facilitate the settlement of 

the collective redress action using appropriate methods of alternative dispute 

resolution. 

D .  Settlements in Collective Redress Actions Already Commenced 

Rule 232 [X15] Court Approval 

A group member will not be bound by any agreement settling a collective redress 

action in whole or in part unless that agreement is approved by the court. 

Rule 233 [X16] Application for Approval 

 A party to a proposed settlement agreement may make an application to the 

court for approval under Rule X15. 

 The application for approval shall include: 

(a) the description of the group whose members will the bound by the 

settlement; 

(b) a copy of the proposed settlement agreement. In a collective redress 

action for compensation, the proposed agreement shall include the total 

amount of compensation payable, and the criteria for distributing the 

compensation to each group member; 

(c) the proposed administration of the compensation fund and method 

of distributing the compensation payment to group members; and 

(d) a concise statement of reasons showing why the terms of the 

settlement agreement are fair and adequate. 

Rule 234 [X17] Procedure for Approving Settlements 

 Before approving a settlement the court may 

(a) make any order necessary to obtain further information in order to assess 

the fairness of the proposed settlement; 

(b) appoint an expert to assist the court. 

 The court must 

(a) advertise the proposed settlement according to Rule X12, ensuring that 

it is clear that the court has not reached a conclusion on the fairness 

of the settlement; 

(b) fix a period within which any comments may be made; and 

(c) consider all comments made by the group members and the parties. 

 The court may consider all other relevant comments received.  
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Rule 235 [X18] Settlement Approval Orders 

The court shall not make an order approving the settlement agreement where 

(a) the amount of compensation agreed for the group or any sub-

category is manifestly unfair; 

(b) the terms of any other undertaking by a defendant are manifestly unfair; 

(c) the settlement is manifestly contrary to ordre public; or 

(d) the terms, whether contained in the proposed settlement agreement or 

not, as to the payment of legal and other associated costs of the action 

are manifestly unreasonable. 

Rule 236 [X19] Approved Settlements in Opt-in Actions 

The approved settlement binds all group members who have opted in at the time 

the approval order is made. 

Rule 237 [X20] Approved Settlements in Actions under Rule X8 (2) 

The approved settlement binds all group members unless they have opted out of 

the collective redress action by the time the approval order is made. 

E .  Collective Redress Judgments 

Rule 238 [X21] Effect of Final Judgments 

 The final judgment of the court in a collective redress action binds 

(a) all of the parties, and all group members who have opted in to the collective 

redress action; or 

(b) in a collective redress action under Rule X8 (2) all of the parties, and all 

of the group members resident in the forum state who have not opted-

out within the period set by the court. 

 No other collective redress action may be admitted in respect of any 

claims determined in the final judgment of the court. 

 The final judgment may be enforced by the qualified claimant. If the 

qualified claimant does not enforce the final judgment within reasonable time any 

group member may enforce the final judgment with the permission of the court. 

Rule 239 [X22] Separation of Judgments and Partial Judgments 

 The court may, in a collective action for compensation, give separate 

final judgments on the liability of some or all of the defendants and on the amount 

of compensation payable. 

 Both judgments shall bind the persons as specified in Rule X21(1). 

Rule 240 [X23] Amount of Compensation 

The final judgment of the court which sets the amount of compensation in a 

collective redress action shall include 

 the total amount of compensation payable in respect of the group or sub-

group. If an exact calculation of this amount is impossible or excessively difficult, 

the court may estimate the amount; 

 the criteria for distributing the compensation to each group member, and 

the method of administration of the compensation fund. 
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F. Collective Settlements outside Collective Actions 

Rule 241 [X24] Standing to Reach Settlement 

 Any entity fulfilling the requirements in Rule X2 (a) and (b) to be a 

qualified claimant may reach a collective settlement agreement for a group even 

where a collective action order has not been made. 

 Any such collective settlement agreement shall be negotiated in good faith 

for the benefit of all group members. 

Rule 242 [X25] Application for Approval of Collective Settlement 

An application to the court for approval of the collective settlement agreement 

must be made by all of the parties to it. The application shall include all of 

the information required under Rule X16 (2). The application shall also specify 

whether the settlement proposes the use of an opt-in or an opt-out system. 

Rule 243 [X26] Approval Procedure 

The court must follow the procedure set out in Rule X17 in order to approve a 

collective settlement following an application under Rule X25. 

Rule 244 [X27] Approval Order and Procedure for Opting in or Opting out 

 The court must approve the proposed collective settlement on the basis of 

Rule X18. 

 If the court does not approve the proposed collective settlement it must 

give reasons and must remit the agreement to the parties. 

 The court must advertise the approved collective settlement in accordance with 

Rule X12 (2), give information on whether the settlement shall be binding based on 

an opt-in or opt-out procedure, and fix a period of at least three months for the 

group members to opt-in or opt-out. The court must decide to whom and how 

a l l  notifications to opt-in or to opt-out shall be given. If the terms of the 

settlement require a fixed number or percentage of group members to accept the 

settlement before any compensation is paid this must also be clearly communicated. 

 After expiry of the period fixed for opt-in or opt-out notifications and, where 

applicable, if the necessary number or percentage of group members have 

opted-in or have not opted-out, the court must declare the approved settlement 

binding. Otherwise the court must declares the proceedings under Part VI 

terminated without a binding settlement. 

 The approved settlement shall bind all of the persons who have opted in, in 

the case of an opt-in proceeding or who have not opted out, in the case of 

an opt-out proceeding. 
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G.  Cross Border Issues 

1. Within the European Union  

Rule 245 [X28] Recognition of Qualified Claimant 

The recognition of a claimant as a qualified claimant by a court in an order made 

under Rule X6 (1) (a) binds every other court in the Member States without the 

need for further application for recognition in relation to actions arising from the 

same mass harm event. 

Rule 246 [X29] Judicial Coordination 

 When the mass harm has cross border effects, the registry entries for 

each collective redress claim shall be made available on the European e-justice 

platform. 

 Courts must use their best effort to coordinate collective actions in 

different Member States in order to avoid irreconcilable judgments or settlement 

approvals. 

Rule 247 [X30] Group Members outside the Forum State 

 The court shall ensure that group members outside the forum state are 

informed of the collective redress action in accordance with Rule X12. 

 No order made under Rule X8 (2) binds group members outside the forum 

state. 

 Group members outside the forum state must be allowed to opt-in. 

 Sub-paragraphs (1) – (2) also apply to collective settlement proceedings 

under Part VI. 

Rule 248 [X31] Multiple Substantive Laws 

 Even if the claims of group members are subject to different substantive laws, 

this does not in itself prevent those group members from participating in a 

single collective action. 

 In this case, the court may divide the group into sub-groups. 

2. Outside the European Union 

Rule 249 [X31a] Group Members outside the EU 

Rules [X 30] and [X 31] apply also with respect to cases having cross-border 

effects outside the European Union. 

H .  Costs, Expenses and Funding 

Rule 250 [X32] Funding of Collective Actions 

 Qualified claimants may use third party litigation funding. 

 Qualified claimants must disclose the source of funding. 

 Upon the court’s or on a party’s request, disclosure of the details of any 

funding agreement may be made in confidence to the court. 
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Rule 251 [X33] Costs and Expenses of Collective Actions 

 Only the qualified claimant is liable for costs and expenses if the 

collective redress action is unsuccessful. 

 If the action is successful, the total amount of compensation received by 

the qualified claimants shall form a common fund. 

 Costs and expenses must be paid from the common fund before any 

distribution of compensation to group members. 

PART XII – COSTS 
(To be added) 


