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Key issues raised by the preparation of a model law on leasing

(memorandum prepared by the UNIDROIT Secretariat)

In drafting a model law on leasing, certain elements will likely be uncontroversial. However, many
issues require difficult policy choices and may be the subject of considerable discussion.® In order
to invite the comments of the Advisory Board on these issues at the earliest stage possible, this
memorandum identifies several areas on which the Board’s views will be especially helpful.

This memorandum should not be understood as an outline of a complete model law on leasing nor
as an exhaustive list of the issues that may arise in the drafting process. This memorandum is
designed only to highlight particular issues, and far from being designed to limit the Board’s input
to comments on the issues listed here, the memorandum is but a starting-point. The Board’s views
on issues not listed here will be as important as its views on the issues identified. To that end, the
Secretariat would encourage the Advisory Board to identify the components of a leasing law that it
would anticipate being most difficult, in order that the first draft of the law might benefit from the
Board’s prior input. In the meantime, however, this memorandum may provide a preliminary map
to issues on which the Secretariat will seek the Board’s input at its opening meeting later this
month 2 The memorandum begins with three parts dealing with the scope of the law to be drafted,
followed by three parts centred on the primary relationships in the transaction and concluding with
one part discussing the rights of third parties.

l. Transactions covered
A. General definitions

1. Definition of a lease. The first major difficulty is in defining the lease, and
specifically in distinguishing an agreement that gives rise to a lease from
one that gives rise to a security interest, all while still creating room for
financial leases. A variety of tests are possible, primarily focusing on the
end-of-term options under the agreement.

: Cf. R.C.C. Cuming: Model Rules for Lease Financing: A Possible Complement to the UNIDROIT Convention

on International Financial Leasing in Uniform Law Review 1998, 371 et seq. This article is reproduced in
Appendix | to this memorandum.

2 See also the preliminary comments submitted to the Advisory Board by Mr R. Castillo-Triana (Colombia),
member of the Advisory Board, reproduced in Appendix Il to this memorandum.
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A focus on end-of-term options looks primarily at the extent to which the
lessor can expect to receive anything of value back at the end of the term:
the more the lessor can expect, the more likely that the arrangement is a
lease. But because the model law will also seek to define financial leases in
which equipment is leased for a substantial portion of the equipment’s life,
it will be important to consider whether the length of the lease in relation to
the equipment’s life can be a dispositive factor. Other factors to be
considered would include whether the agreement permits the lessee to
purchase the equipment unilaterally or to renew the lease for the life of the
goods for nominal consideration, and whether the agreement requires the
lessee to renew or purchase the goods. A law designed solely to attract
financial leasing investment might recognise as leases those agreements in
which the lessee has a right or is bound to renew the lease, even for the
equipment’s economic life, and those agreements in which the lessee has a
right to purchase the equipment, as long as the lessee is not bound to
purchase the equipment. Such a law would permit as leases all but those
agreements in which the lessor cannot receive anything of value at the end
of the term, and would include those agreements in which the lease lasts
the entire economic life of the goods. However, by permitting such
agreements as leases, such a law might also have undesirable
consequences for accounting and taxation policies in implementing States.

Definition of a financial lease

a. Inclusion of financial leases. Should the model law aim to include
only traditional leases, or should it also include those arrangements
known as “financial leases,” which are commonly considered much
closer to secured loans?

b. Lessee’s selection of the goods. The appropriate resolution of many
issues regarding the lessee’s and lessor’s ongoing obligations may
depend on whether the lessee itself selected the equipment,
without input from the lessor. However, lessors may desire to have
input in the selection of goods in certain instances, and the factor
need not be made a requirement of all financial leases. The model
law might just as easily, when the issue calls for it, provide for
alternative treatment of leases in which the lessee selected the
equipment independently.

C. Secondary leases. If the law makes the lessee’s selection of goods
a requirement of all financial leases, the law may make it more
difficult for lessors to let the same goods a second time, after the
first lessee had selected the goods and returned them to the lessor
at the end of the primary lease. This may be a desirable outcome,
because a lessor who lets the same goods multiple times may come
to resemble an operating lessor more than a financier. However, if
that outcome is not desirable, the law could either create an
exception to the lessee’s selection rulke, or might not include the
lessee’s selection rule at all.
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B. Geographic scope. Although the model law could leave the question of when a
leasing arrangement is governed by the law to the implementing State’s existing
rules regarding choice of law, lenders and investors may prefer that the model law
contain a provision that clearly defines when the statute applies.

The statute producing the clearest, bright-line test might limit the law’s applicability
to arrangements (1) in which the equipment being leased is to be utilised in the
implementing State and (2) arrangements in which the parties specifically invoke
the implementing State’s laws in their contract. However, a State may also wish to
expand the law’s coverage to protect arrangements in which the lessee has its
principal place of business (or some similar test) in the implementing State. This
latter course necessarily sacrifices some clarity, inasmuch as a test turning on
“principal place of business” or any similar language will surely invite litigation.

C. Arrangements excluded from coverage. The Advisory Board’s input on the
substantive scope of the law will also be appreciated. Many arrangements that
could otherwise fall under the aegis of leases might best be left outside the scope
of the law to be drafted here. For example, the Ottawa Convention 2 specifically
excluded consumer leases and real estate leases. Consumer leases were there
excluded because they are not common in the international transactions that
Convention covered; even if this model &w is designed to cover transactions
occurring entirely within an implementing State’s borders, consumer leases may
have unique concerns that ought to be dealt with independently of this model law.
Similarly, the Ottawa Convention excluded real estate leases due to the difficulty of
interweaving the treatment of real and chattel property, an issue that may also be
of concern here.

1. Freedom of contract. An issue running throughout the model law will be the extent to
which parties to leases covered by the law should be free to contract around its
requirements. Although, generally speaking, freedom of contract is to be desired, there
may be requirements that ought to be mandatory. Issues for which some might find
mandatory provisions desirable may include (A) a lessor’s or supplier’s implied warranty of
merchantability; (B) limitations on liquidated damages; or (C) the lessor’s liability for
grossly negligent or intentional acts that violate the lessor’s duty to ensure quiet
possession, among others.

1. Background provisions of contract law. Another issue that will arise throughout the
model law is the extent to which the law should provide basic elements of contract law,
rather than relying on the implementing State’s underlying contract law. To the extent that
an implementing State’s underlying contract law is relatively undeveloped, leasing
arrangements in the State may benefit from provisions that provide basic structures
regarding, for example, the formation of contracts and the statute of frauds, express and
implied warranties, unconscionability, and statutes of limitations for actions arising out of
contracts. On the other hand, some might consider such background provisions to be
outside the scope of a law on leasing. The Board might consider various options on this
issue, including drafting such a background law as part of the overall project, but leaving it
distinct from the leasing provisions, so that implementing States might adopt it or not as
they see fit, or — given the wide acceptance of the UniproiT Principles of International
Commercial Contracts — incorporate an appropriate reference to the Principles, for all
matters of general contract law.

3 The text of the Convention is reproduced in Appendix Il to this memorandum. A select bibliography on

the Convention and related matters is reproduced in Appendix IV.
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1v.

Lessee-lessor relationship

A.

Qualification of lessors. Should the law include any provisions restricting the ability
to enter a lease? For example, should the class of lessors be limited to financial
institutions, as some may have suggested?

Transferability.

1.

Ability to transfer

a. Lessee’s ability to transfer. What, if any, restrictions ought there to
be on a lessee’s ability to sublet or transfer its interest? A lessor
might, for its own security, desire that a lessee be required to
obtain the lessor’s consent before transferring the right to use the
equipment. However, it may be desirable for the model law to
impose no such restriction but leave such a restriction to the
parties’ contract.

When a sublease arises, the sub-lessee might then have a
relationship with the original supplier either directly (as though the
right were assigned) or as mediated through the primary lessee (as
in a traditional sublease). The model law might include a default
provision and might define circumstances in which a relationship
can arise directly between the supplier and the sub-lessee — such
as, for example, when the supplier previously was given notice of
the financial leasing arrangement.

b. Lessor’s ability to transfer. Should there be restrictions on transfers
by lessors who have ongoing obligations under their arrangements?
They might be treated differently from lessors who have no further
obligations and thus presumably are free to transfer their right to
receive payment. Lessors who have ongoing obligations might be
free to transfer their duties but remain contractually liable, might
be free to assign their duties as they desire or might be restricted
from transferring their duties except with the lessee’s permission.

Remedies. If a party transfers the lease interest in violation of any
statutory restriction on transferability or in violation of the contract, what is
the consequence of that event? Should the parties be required to wait until
the transfer causes one of them harm, in which case the harmed party will
have a remedy? Or should the transfer itself be sufficient to trigger a
default event, regardless of whether the non-transferring party has
suffered harm.

Irrevocability.

1.

Irrevocability in two-party leases. Should the law include a “hell or high-
water” clause, under which the lessee’s obligations to pay the entire rent
become irrevocable at some point? If such a clause is appropriate, at what
point does the lessee’s duty to the lessor become irrevocable? Upon the
lessee’s acceptance of the equipment?
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D.

E.

Irrevocability in financial leases. If the lessor warrants the equipment’s
merchantability and fitness or plays some additional role beyond pure
financing, then perhaps the lessee’s duty should not become irrevocable,
because there are continuing obligations on each side.

Right of quiet enjoyment

1.

Default

Guarantee by lessor. On the one hand, a traditional lessee expects to enjoy
the equipment free from any concerns about title. Indeed, some argue that
if the lessor holds the title, the lessor ought to carry some responsibility for
the goods. On the other hand, if the lessee selects the equipment, then it
may be difficult for the lessor to guarantee the equipment’s title.

Although the model law could provide for a right of quiet enjoyment or not,
the model law could also make the lessor’'s obligation in this respect
dependent on whether the lessee actually selected the equipment.

Freedom of contract. If the model law provides a right of quiet enjoyment,
whether in all covered leases or only those meeting certain criteria, should
that warranty be mandatory or should the parties be free to contract
around it? If providing such a guarantee of title is appropriate but there is
reluctance to limit the freedom of contract, the right could be made
mandatory in certain instances. Options might include making the
guarantee mandatory against interference due to the lessor’s error or due
to the lessor’s grossly negligent or intentional acts.

Guarantee by supplier. Consideration might be given to whether, in lieu of
such a guarantee by the lessor, it would be desirable to require a right of
quiet enjoyment from the supplier to the lessee.

Generally

a. Security and the right to demand assurance. Should either party
have the right, upon reasonable grounds for insecurity, to demand
adequate assurance of performance, with the right to suspend
performance until that assurance is received?

b. Excused performance. Should the law provide circumstances in
which performance is excused, such as when performance would be
impracticable? Or should that issue be left to the implementing
State’s background contract law?

Default by lessor
a. Acceptance and rejection of non-conforming tenders

i. Grounds for rejection. Under what circumstances can a
lessee reject goods as non-conforming? Two key questions
are (a) should rejection be permitted for any non-
conformity or only those non-conformities that substantially
affect the lessee’s purpose and (b) what effect should a
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lessee’s initial acceptance of the goods have on the lessee’s
ability to reject the goods. With respect to the latter
question, rejection following an initial acceptance could be
barred entirely, limited to rejection for hidden and serious
non-conformities, permitted on the same grounds as
rejection prior to acceptance or made dependent on
whether the acceptance was explicit and whether the
acceptance was made in reliance on the supplier’s
representations. Alternatively, the model law could leave
these questions open, if it were preferred that the right of
rejection incorporate on the implementing State's
background law of sales.

ii.. Rights upon rejection. If the lessee exercises a right of
rejection, the questions arise whether the rejection can
terminate the lease and whether the lessor or supplier
should have a right to cure the non-conforming tender —
which may depend, for example, on whether the cure would
come within the original time for performance or with
additional payments of the lessee’s costs incurred by the
non-conforming tender.

There is an additional question of whether the lessee may
withhold payment for non-conforming goods. The
appropriate resolution of this question may be different in a
financial lease, in which the lessor has had little
involvement in selecting the goods, and a traditional lease,
in which the lessor and supplier are identical. In the
financial lease, the lessee may have a direct cause of action
available against the supplier, so it may be inappropriate to
withhold payment from the lessor; that consideration is not
present in a traditional lease.

Acceptance. Assuming that acceptance can be either explicit or
implicit, under what circumstances can acceptance be revoked?
Should it be revocable if, at the time of acceptance, the non-
conformity was unknown, unknowable or known but minimised by
the supplier?

Further, if the non-conformity is discovered at some point
subsequent to acceptance but not timeously raised with the
supplier or lessor, does the lessee thereby waive any claims based
on it? Or should such a waiver depend on whether the supplier or
lessor is prejudiced by that delay?

3. Default by lessee

a.

Lessee is insolvent but has not defaulted. If lessee appears
insolvent but has not yet repudiated or defaulted on its obligations,
the lessor may be entitled to take advance action to minimise the
cost of a potential default. Should that advance action include the
right to stop delivery of (or refuse to deliver) the goods, without
first demanding the lessee’s assurance?
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b. Right to recover goods. If a lessee in possession of the goods
defaults, should the lessor be entitled to recover the goods without
first obtaining judicial permission (provided that the recovery does
not breach the peace)? If not, the law may need to include
provisions tailored to the judicial procedures appropriate in the
implementing States.

F. Damages

1.

Governing principle. In the event of a breach by either party, what principle
should govern damages? An “expectation damages” remedy would seek to
put the harmed party in a position equal to the position that the party
would have been in if the lease had been fully performed; that is, if the
lessor paid out $9,000 to purchase the equipment and was to collect
$10,000 in rent, under an “expectation damages” theory the lessor would
be entitled to the present value of the $10,000 that the lessor expected to
collect under the lease. Expectation damages are generally considered to
result in an economically efficient outcome but they can create surprising
awards when a slight breach has dramatic consequences on a large
contract.

Alternatively, an “out-of-pocket damages” remedy would seek to
compensate the harmed party for the cost of its own performance under
the contract or to restore the party to the position it was in when it entered
the lease; under this theory, the lessor in the example above would be
entitled to recoup its original $9,000 expenditure but not the extra $1,000
profit.

Damages under either theory could be limited by a requirement that the
harmed party undertake reasonable efforts to mitigate its damages, either
by re-letting the equipment or seeking replacement equipment from
another source.

Liquidated damages. To what extent should the parties be free to specify in
their contract a damages figure, in lieu of actual damages? Liquidated
damages, either in the form of a specified sum or a formula, might be
deemed impermissible under any circumstances, permissible under any
circumstances or permissible provided that the damages are not
unconscionable or bear a relationship to the actual (or anticipated)
damages sustained.

Specific performance. Should parties be entitled to seek specific
performance in the event of a breach? That remedy, under which parties
are ordered to perform the contract according to its terms, is disfavoured in
some circles, because it forces parties to continue a relationship that one
party has deemed unsustainable. However, the remedy may be desirable in
arrangements that involve unique goods, for which cower is unavailable.

Financial leases: the lessee-supplier relationship

A. Notice to supplier. In order for a transaction to come within the terms of a financial
leasing statute, should the supplier be given notice of the lease’s three-way
structure? If the supplier is to be held liable to the lessee, in lieu of actual
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contractual privity there is an argument that the supplier ought to be informed of
the nature of the arrangement. On the other hand, requiring notice to the supplier
may add little economic value, so requiring notice may be undesirable. One option
would be to make certain rights — such as whether variations in the supply
agreement should require the lessee’s agreement — depend on whether the
supplier had notice of the financial lease when the agreement was entered; if the
supplier had notice that the agreement was to serve the lessee, then the lessee
would have the right to approve or reject any proposed modifications to the supply
agreement.

Risk of loss.

1. Lessor’s risk. A traditional lessor, entering a sale -of-goods transaction with
the supplier, would bear the risk of loss at some point, even if the lessor
passed that risk to the lessee. If it is desirable for the risk of loss to be
treated in the manner of a traditional sale of goods, then there arises the
further question of whether the model law should contain such a risk of loss
provision or whether the law should simply allow that matter to be
governed by the implementing State’s existing law regarding the sale of
goods. However, a lessor in a financial lease, like a traditional financier,
desires to limit its exposure to such risks of loss, so it may be desirable to
treat the risk of loss as passing directly from the supplier to the lessee.

2. Identification of the goods and casualty before delivery. Some jurisdictions
recognise a point in which goods or equipment are “identified,” at which
point the lessee obtains an insurable interest. In determining when the risk
of loss should pass from the supplier to the lessee (or to the lessor),
consideration might be given to linking identification to passage of the risk
of loss. If identification did not occur until passage of the risk of loss, each
party’s interest would be more clear at each stage. This clarity would be
useful, for instance, when goods that have already been identified suffer
casualty before they are delivered; some jurisdictions provide that in such
circumstances, the entire contract is cancelled. By linking identification to
risk of loss, an arrangement could survive the destruction of goods before
they were delivered.

3. Note regarding right of rejection: One conceptual difficulty with the risk of
loss arises with the lessee’s right of rejection. If the model law permits a
lessee’s right of rejection to arise, in some circumstances, after the lessee
has accepted the goods, then there will be occasions when the supplier
could suffer loss by rejection after the risk of loss has passed.

Warranties. If an implied warranty of merchantability and fitness for a particular
purpose is desirable, should those warranties come from the supplier or the lessor?
Again, in a traditional sale of goods and lease, the lessor would likely warrant the
equipment’s quality to the lessee. However, if the financial lease is purely a finance
agreement, the supplier's warranties may run directly to the lessee.
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VI.

Rights of third parties

A.

Priority rules

1. Choice of law. To what extent should the law simply rely on the
implementing State’s rules governing priority of interests? The law could
either be silent in this respect, or it could provide for priority for certain
interests. When an implementing State has existing rules, it may be
hesitant to disrupt those rules with additional provisions; however,

protecting a lessor’s interest here may be critical to gaining lessors
acceptance.

2. Lessor’s interest. When the law is deemed a lease rather than a security
interest of any kind, it may be desirable to specify that the lessor’s interest
takes priority over the interests of any of the lessee’s creditors. The priority
of the lessor’s interest may be made dependent on the lessor’'s compliance
with any notice requirements of the implementing State or the model law
may include a reporting structure for any jurisdictions that do not already
have one.

a. Statutory liens. The lessor’s interest may take subject to statutory
liens, in order not to minimise disruption to the implementing
State’s existing priority rules.

b. Lessor’s creditors. Should the law provide priority rules with respect
to the lessor’s creditors? Given the lessee’s interest in obtaining the
equipment free from any concerns regarding title, protecting the
lessee against the lessor’s creditors may be desirable. However,
this might be accomplished through means besides the priority
rules; guaranteeing the right of quiet enjoyment, for example, may
satisfy this concern.

3. Mechanics’ lien. Should the lessor’s interest take priority over the interest
provided in a traditional mechanics’ lien? The unique status of mechanics’
liens may warrant maintaining their priority, with the statutory lien, over
the lessor’s interest.

Third parties in tort. Existing tort principles may give rise to actions against the
lessee or lessor when a third party is harmed by the leased goods or equipment.
However, it may be inappropriate to hold the kssor liable when the lessor played
no role in selecting the goods. Thus, whilst it may be inadvisable to interfere with
implementing States’ determinations of when liability should exist, it may be
appropriate to define which party to the lease should be liable for a particular
harm.
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APPENDIX I

Model Rules for Lease Financing :
A Possible Complement to the UNIDROIT
Convention on International Financial Leasing

Ronald C.C. Cuming *

In Memoriam

It was a privilege for me to be asked to contribute a paper for a publication in memory of
Malcolm Evans, deceased, former Secretary General of UNiproiT. | had the good fortune
to work with Secretary General Evans as the Canadian member on the Committee of
Governmental Experts which prepared the Conventions on International Financial
Leasing and International Factoring that were adopted at the Ottawa Diplomatic
Conference in 1988. My association with the Institute and with Mr Evans did not end
upon completion of those projects; it continued when | was appointed a member of the
Study Group for the draft Convention of International Interests in Mobile Equipment.
During the more than ten-year period of my association with the Institute, | experienced
the kindness and generosity of Malcolm Evans and gained from his deep understanding
of both private and public international law. | observed his skill as an administrator and
consummate diplomat who was able to gather together experts from many countries in
order to bring these projects to fruition.

In the following paragraphs | have proposed that the next step in the development of
modern leasing law be taken. It is my view that the greatest tribute that can be paid to
Malcolm Evans is to continue the development of international commercial law that was
started under his leadership ofthe Institute.

I. — INTRODUCTION

The diminution of the role of the State in former East Bloc countries and other
developing countries which has occurred in recent years, and the concomitant need for
private business activity to fill the gap, have resulted in a dramatically increased demand
for credit facilities by small businesses in these countries. While there are obvious
exceptions, investment capital is generally not lacking; the problem is that it is not
readily available to those who require it for creation or expansion of businesses. In many
countries, banks hold savings that they are not prepared to make available as

Professor, College of Law, University of Saskatchewan, Saskatoon (Canada); Correspondent of
UNIDROIT.
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loans other than on a very short-term basis to very low-risk borrowers. The result is that
business activity is hampered and development opportunities are lost. Often, the basis
for the extremely conservative credit policies of lending institutions is the inadequacy of
legal infrastructures within which credit can be granted.

Frequently, both domestic and foreign investors are prepared to provide credit to
customers who have not established a credit record if the additional risk involved is
covered, at least in part, by a right to seize or have seized property of the borrower in the
event of default in payment under the credit contract. The property (collateral) provides
an alternative source of payment. However, secured credit transactions cannot exist in a
legal vacuum and the parties cannot through agreement control all the relevant factors.
What is required is a legal infrastructure that regulates the various aspects of the
relationships that arise in the context of secured financing transactions.

A problem that is faced by many developing nations is that sophisticated secured
financing regimes are necessarily complex and costly to establish and maintain. This is
so particularly where registries are central to the priority features of the regimes. Added
to this is the fact that often the concepts and structures of a modern secured financing
regime are foreign to the legal system of a country and are not understood by credit
grantors and their legal advisors. While considerable progress has been made in recent
years to assist these nations in the development of modern secured financing law,1 it is
unlikely that effective systems will be in widespread use in most of these countries for
several years yet.

An increasing number of countries that encounter these problems have looked to
lease financing as a method to address the lack or inadequacy of legal infrastructures for
secured financing.2 This form of secured financing is being embraced as an easily
implemented interim measure. However, a considerable amount of conceptual confu-
sion has resulted. This confusion is often a product of the failure to recognize the
essential nature and functions of financing leases.

1 For example, the European Bank for Reconstruction and Development (EBRD) reports that its
Model Law on Secured Transactions, published in 1994, has been the basis for recent law reform
proposals or new legislation in Azerbaijan, Hungary, Kyrgystan, Latvia, Moldova, the Russian Federation
and the Slovak Republic. Through the efforts of the World Bank, draft secured financing laws have been
prepared for Jordan and areas of the West Bank and Gaza governed by the Palestinian National Authority.
Other organisations such as the National Law Center for Inter-American Free Trade and the Center for
Economic Analysis of Law have prepared studies which are being considered as the basis for reform of
secured financing laws of Central and South America.

2 Of course, this is not the only reasonfor the dramatic increase in the use of lease financing thathas
occurred in many countries. Lease financing is common in countries that have sophisticated and efficient
secured financing systems. Thereare also economic reasons for the growth in this type of secured financing.
For example, because of its flexibility, leasing has been used asa vehicle to encourage through taxation lawsthe
acquisition of new capital goods, thereby facilitating the modernisation of the manufacturing capacity of the
country. It is used to stimulate capital goods production during periods of recession. Leasingcanbe used asa
method through which alternative sources of finance can be made available in an otherwise oligopolistic or
excessively restrictive loan market. Leasing can often be arranged more quicklyand simply than conventional
loan financing and the leasing contract can be easily structured to meet the cash flow needsofthe lessee. Since
leasing companies are generally not deposit-taking institutions, thereislessneed to subjectthem to regulatory
controls and limitations imposed on credit grantors who rely on deposits for funds.
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The International Institute for the Unification of Private Law (UNIDROIT) has pro-
vided the first set of international rules dealing with financial leasing transactions. The
UNIDROIT Convention on International Financial Leasing, Ottawa, 1988 (hereinafter, the
“Convention”), describes the essential features of one important type of modern leasing
device: the tripartite financial leasing transaction. While the Convention was designed to
deal with international financial leasing transactions and not to be a model for domestic
law, it is increasingly being looked upon as a pattern for the development of national law
dealing with this type of financing. While this should be encouraged, it is important to
recognize that the Convention was not designed to address the legal and functional
distinctions between true (operating) leases and financing leases. For the most part, it
embodies the traditional approach to the relationship between lessors and lessees found in
most legal systems. The lessor is treated as the owner of the leased property and not as a
credit grantor who has provided financing for the purchase of the leased equipment by the
lessee.

It is the view of the author that UNIDROIT should marshal the expertise that is
available to it and develop a companion convention or model law that would not only
provide rules applicable to international lease financing transactions but would also be a
model for the development of national laws applicable to lease financing generally. Such a
project would be a natural extension to the Convention and an appropriateaddition to the
project on secured financing that UNIDROIT has decided to undertake. 3

Il. — WHAT IS A FINANCING LEASE?

There is no precision in the use of labels for transactions of the kind examined in this
paper. This is a product of both conceptual and terminological inconsistency within
legal systems and between legal systems.

The term “lease” generally denotes a transaction under which the owner of pro-
perty, a lessor, contractually grants possession of the property to another person, a
lessee, for a specified period of time — the lease term — which is less than the useful life
of the property, in return for periodic payment of money - the lease payments. At the
end of the term, the property is returned to the lessor. During the term of the lease, the
lessee has no property interest in the leased property other than that which, under the
applicable law, is associated with possession. This type of transaction is generally
referred to as an “operating lease”.

However, the term “lease” is also used to refer to transactions that have as their
essential function the financing of the purchase of movable property, usually equipment.
These transactions come in many different configurations; however, in each case the
intended end result is that the owner of the property has recovered its investment in the
property and a return on that investment (an imputed rate of interest on the investment),
while the person who acquires possession of the property has rights and obligations that,
in practical effect, parallel those of a buyer. It is clear that, in functional terms, the

3 The reader will immediately appreciate that the conclusions reached by the author of this
paper are ones that are heavily influenced by his views as to what are the conceptual underpinnings and
functional characteristics of a modern secured financing regime. These views have been developed through
experience in the context of the secured financing regimes of Canada and the United States.
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transaction is a secured financing device and not a true lease, even though all the
superficial trappings of a lease are used by the parties. In the balance of this paper, this
type of arrangement is referred to as a “financing lease”.4

There is no exhaustive list of factors the presence of which dictates the conclusion
that a particular contract is a finance lease and not an operating lease. The problem of
characterization of transactions in the form of leases is exacerbated by the fact that a
particular transaction may have characteristics both of an operating lease and of a
financing transaction. In these circumstances, it is necessary to determine which
category of characteristic predominates. However, there is no shortage of “guidelines”
available to anyone faced with the task of distinguishing finance leases from true leases.
In both Canada and the United States there exists a wealth of academic literature > and
case law on the subject. In addition, §1-201(37) of the United States Uniform
Commercial Code 6 provides a list of factors that point to the existence of a security
agreement in the form of a lease. In some countries, income tax laws or regulations
provide rules for characterizing transactions as true leases or as security agreement. In
addition, guidance may be obtained from national and international accounting
standards. 7

It is not possible in the context of this short paper to address fully all the factors
that should be taken into account when determining whether a particular transaction is
in substance an operating lease or a financing lease. However, it is possible to list those
factors that are considered to be the most significant by legislators and courts who have
had the task of identifying the fundamental differences between the two types of
transactions. Generally, these factors are the ones that indicate which of the lessor and
the lessee is the economic owner of the property. If the lessee has the bulk of rights and
obligations generally associated with ownership of the property, the transaction is
treated as a secured financing device used to secure the purchase price of the property.

If the lessee is required to pay what is the equivalent of the lessor’s capital invest
ment plus a credit charge at the commercial rate existing at the date of the agreement,
and if the lessee has the right to possession of the property for all or a substantial part of

4 It is common in Canada and the United States to refer to these transactions as “security leases”,
since under the laws of most of the provinces of Canada and all of the states of the United States they are
treated as security agreements subject to the regulatory regime that is applicable to all types of secured
financing transactions involving movable property as collateral.

5 The issue has been the subject-matter of a significant volume of North American legal
literature. The following is a sampling of this literature: R. CUMING, “True Leases and Security Leases under
Canadian Personal Property Security Acts” (1982-83), 7 Canadian Business Law Journal, p. 251; G.
GILMORE, Security Interest in Personal Property, Vol. Il (Boston: Little Brown & Co., 1965), at pp. 337-9; H.
ABRAMS “The Diminishing Difference Between Selling and Leasing Tangible Personal Property” (1979), 24
Villinova Law Review, p. 706; C. MOONEY, “Personal Property Leasing: A Challenge” (1981), 36 Business
Lawyer, p. 1605; P. COOGAN, “Is There a Difference Between a Long-Term Lease and an Installment Sale of
Personal Property?” (1981), 56 New York University Law Review, p. 1036; J. AYER, “On the Vacuity of the
Sale/Lease Distinction” (1983), 68 lowa Law Review, 667; |. JONES, “Lease or Secured Transaction — The
Saga Continues Under the Bankruptcy Act” (1985), 90 Commercial Law Journal, p. 281.

6 See American Law Institute and National Conference of Commissioners on Uniform State Law,
Uniform Commercial Code, Article 2A, 1987 Official Text amending Article 1, §1-210(37).

7 See International Accounting Standard No (17).
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its useful life,8 a financing lease is involved. However, leases with terms less than the
useful life of the property can also be financing leases. Where a clause in the lease gives
to the lessee the option to purchase the property at less than its expected market value
(as determined at the date of execution), the economic reality is that the lessee will
exercise the option and acquire legal title to the property. Consequently, the transaction
is a financing lease.

Some leases provide that rental payments made up to the point when the option is
exercised are to be “credited” to the lessee and deducted from the amount payable under
the option. By itself, the fact that any amount is credited to the lessee has little
significance; it remains necessary to determine if the amount of new money to be paid
by the lessee represents the reasonably expected fair market value of the property at the
time of exercise of the option. If the new money is equal to or near the market value of
the property, the “credit” & of no significance. If the amount of new money is
significantly less than the market value of the property, the term of the contract pro-
viding for the credit is an overt recognition that the amount paid through its lease
payments has been allocated by the lessor to the purchase of the property.

One of the more popular types of leases currently in use in many countries is the
“open-end” lease. While a variety of different provisions are used in these leases, the
general pattern is to fix the term for a period less than the useful life of the property. The
lease provides that at the end of the term the property will be returned to the lessor, who
will then sell it. The lessee may purchase the property from the lessor at its appraised
value. Whether the lessee or a third person buys the property, the lessee agrees to pay to
the lessor the difference between the amount recovered by the lessor on the sale of the
property and a predetermined amount specified in the lease. If the sale yields more than
this amount, the surplus is to be paid to the lessee. Since the term is for less than the
useful life of the property and it is not predictable that the lessee will purchase the
property at the end of the lease term, one might conclude that this type of transaction is
a true lease. However, when other aspects of an open-end lease are examined, it
becomes clear that the transaction is more properly characterized as a financing lease.
Under an openrend lease, the lessor has no right to retake the leased property and assert
ownership over it. It is returned to the lessor at the end of the term solely for the
purpose of sale on behalf of the lessee. Under the terms of the lease, the lessor
surrenders his unfettered right to possession of the property at the end of the tem. Any
unusual depreciation or appreciation of the property while it is in the hands of the lessee
accrues to the lessee and not the lessor. Accordingly, the lessee is the person who is
affected by the price obtained upon sale of the property by the lessor.

Before leaving characterization, it is necessary to remove uncertainty as to the
meaning of another term: “financial leasing transaction”.9 In the balance of this paper,
the term “financial leasing transaction” is used to refer to a special tri-partite relation-

8 The fact that the initial term of the lease is less than the useful life of the property is not deter -
minative. If the lessee is given an option to renew the lease for one or more terms equivalent to the useful
life of the property and the rental payments during the new terms are significantly less than the market rate
for leased property of the type involved, the economic reality is that the option will be exercised and the
lessee will have possession of the property for its useful life.

9 Some of the relationships that arise in this type of transaction are regulated by the Convention.
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ship between the supplier, the lessor and the lessee. A financial leasing transaction
involves two separate, but related, contracts. The first contract is a supply contract,
containing terms, approved by the lessee so far as they concern the lessee’s interest,
between the lessor and a supplier of property who is named by the lessee and who is
aware that the property is to be leased to the lessee. The ownership of the property is
transferred to the lessor under this contract. When selecting the supplier and the
property, the lessee is not relying primarily on the skill or judgment of the lessor. The
second contract is a lease of the property by the lessor to the lessee. While the trans
action between the lessor and lessee under a financial leasing tansaction is usually a
financing lease, 10 it is sometimes an operating lease.

Financing leases can be used either by lessors who are not suppliers and who
assume the role of third party financiers for the acquisition of equipment, or by lessors
who are suppliers of the equipment. When determining whether a lease is an operating
lease or a financing lease, it is not relevant that a supplier of the leased property is or is
not involved.

I11. —WHAT DOES A FINANCE LEASING OFFER ?

Not many developing States have effective legal structures for secured financing. States
of the former Soviet Union have only what can be recalled from the pre-Soviet era. States
which inherited or have adopted civil codes are likely to have unsophisticated secured
financing regimes, since traditionally the civil law did not recognize non-possessory
secured financing devices.11 States which inherited the English common law have the
conceptual structure for secured financing, but may not have the necessary
administrative legal infrastructure that allows them to take full advantages of devices
such as conditional sales contracts and legal and equitable mortgages. Indeed, many of
them will have inherited the peculiarities of English sale of goods law that induced the
development of “hire-purchase” in England as the principal legal device for the financing
of the purchase of equipment and durable consumer goods. 12

Modern, efficient secured financing regimes such as those found in the states of the
United States of America and most of the provinces of Canada are complex and function
in the context of registry systems which are expensive to establish 13 and require expert
management. It is difficult enough to implement these regimes in societies which have

10 The extent to which this is recognised in the Convention is addressed later in this paper.

11 Most civil codes recognise title retention sales contracts which, however, are not viewed as
secured financing devices.

12 under established legal doctrine, a hire-purchase transaction is not a mortgage (or other agree-
ment providing for a security interest or charge), since there is no disposition of the property by the owner
in favour of a creditor. It is not a sale of goods so long as the lessee has no obligation to purchase the leased
property. However, in this respect, English common law has adopted form over substance.

13 Not all registry systems arecomputerised. However, in order to be effective, registrationsrelating
to interests in mobile property should be centralised; thereshould be a single registry for all such interests.
Centralisation results in the need to handle large numbersofregistrations. Unlessthe systemismechanised, it
will be very labour-intensive and the administrative costs will be high. Furthermore, manual handling of
registration documents often resultsin long delays in effecting registration and obtainingsearchresults.
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long experience with secured financing and the use of registries for security interests.14 It
is much more difficult to implement them in States in which secured financing is not
well understood by legislators and business communities. Successful implementation
depends upon the availability of business and legal expertise that may not be available.

The principal advantages of finance leasing over more traditional secured financing
devices is familiarity and apparent simplicity. The concept of lease is a feature of all
legal systems. It is easily understood and can be implemented without the necessity for
a complex legal infrastructure. The lessor’s “ownership” provides the security for the
obligations of the lessee-buyer. Upon default in payment, the lessor can repossess the
leased property or have it seized and returned to it. The finance lease contract is very
flexible, with the result that the parties have broad scope to arrange their inter partes
affairs to meet their particular circumstances. Unless the law of the jurisdiction applies
the civil law principle of “en fait de meubles, la possession vaut titre” to lease
transactions, the lessor’s ownership gives to the lessor protection against third party
claims and the lessee’s trustee in bankruptcy without the need to comply with public
disclosure requirements.

IV. — THE PRACTICAL LIMITATIONS OF FINANCE LEASING

Finance leasing is not a complete substitute for an effective, modern secured financing
regime. It has an important, but limited role. As such, it can be viewed as a first step in
a transition to a complete regime of secured financing law.

Finance leasing is a device that works well when financing is required for the
acquisition of equipment or other high-priced durable movable property. As noted
above, it can be used in cases where the financing is being provided by a supplier of the
equipment or where it is being provided by an independent financier. In addition, it is
possible to use a highly formalistic version of financing lease, the sale and lease-back, as
a method of securing a loan made by the lessor to the lessee essentially on the security
of the lessee’s equipment. In technical terms, the borrower sells the property to the

14 States with modern, advanced economies such as the United Kingdom, Australia and New
Zealand have yet to adopt such systems, notwithstanding the recommendations of experts that they do so.
See The Committee on Consumer Credit, A Critique of Present Credit Law, Her Majesty’s Stationery Office,
London, (Cmnd. 4596), 1971; A.L. DIAMOND, A Review of Security Interests in Property, Her Majesty’s
Stationery Office, London, 1989; Australian Law Reform Commission, Personal Property Securities, Report
No. ALRC 64 (interim) (1993); Queensland Law Reform Commission and Law Reform Commission of
Victoria, Personal Property Securities Law: A Blueprint for Reform, Discussion Paper QLRC 39, Discussion
Paper VLRC 28 (1992); New Zealand Law Commission, Report No. 8: A Personal Property Securities Act
for New Zealand (1989). See also J. FARRAR and M. O’REGAN, New Zealand Law Commission Preliminary
Paper No. 6; Reform of Personal Property Security Law: A Report to the Law Commission (1988). For a
brief discussion of these reports, see R. CUMING, “The Internationalization of Secured Financing Law: the
Spreading Influence of the Concepts of UCC, Article 9 and its Progeny”, in Making Commercial Law,
Cranston ed. (Oxford: Clarendon Press, 1997), p. 499 at pp. 511-517.
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lender and then leases it from the lender under a financing lease arrangement. In effect,
the lessee is buying back the property. 15

However, finance leasing cannot be used as a vehicle for financing the acquisition
of inventory. It is fundamental to a finance leasing contract that the lessee-buyer retains
the equipment, since this is the lessor’s security. By definition, inventory collateral will
be sold by the debtor in the ordinary course of its business. Further, lease financing law
provides no method for securing direct advances of funds made to the lessee-buyer after
delivery of the leased property. A finance lease provides security only for the “purchase
price” of the property acquired under the lease and default charges. Further, lease
financing law provides no conceptual basis on which to recognize a security interest in
proceeds received by the lessee-buyer from use of the leased equipment. The only
security available to a lessor under a finance lease is its “ownership” of the leased
property.

A modern secured financing regime does not have these deficiencies. A central
feature of such a regime is the recognition that an obligation can be secured, not only by
property of any kind owned by the debtor at the date of execution of the security
agreement, but also property acquired by the debtor at a future time during the currency
of the agreement. Consequently, the purchase price of property and any other obligation
of the debtor to the secured party can be secured through a security interest not only in
the property itself, but also by other property then owned or later acquired by the
purchaser.

V. — THE CONCEPTUAL CONFUSI ON ASSOCIATED WITH FINANCE LEASING

As noted above, a financing lease is in substance not a lease, but a secured financing
device in the guise of a lease. While this form of legal fiction can be useful, it can also
be a source of confusion and injustice. If the rights of the parties to a financing lease are
regulated on the basis that the contract between them is a true lease, the law becomes
distorted and important economic interests can be overlooked.

The paradigm for a secured financing regime is a debt or other obligation that is
collaterally secured by an interest in property of the debtor. In substance, a security
agreement is one under which the owner of property recognizes through an agreement
that another person has or will automatically acquire an interest in that property in order
to secure an obligation. The function of a security agreement is to provide to an obligee
an in rem interest 16 in property of the debtor that secures the obligation.

A lease is a fundamentally different transaction. The lessor “owns” the leased pro-
perty; the lessee has temporary possession of it under the terms of the lease contract.
Unlike a secured financing transaction, the purpose of a true lease is not to finance the
acquisition of the property by the lessee. The lessor expects to get its property back at

15 Of course, this type of transaction may well be viewed under the applicable law as nothing
more than a mortgage. However, this will not be the case in jurisdictions where formalism dominates.

16 This could be “ownership” transfer red to the secured party or a charge on the debtor property
interest in the collateral. However, even where a transfer of ownership is involved, most systems recognize
that the secured creditor is not to be treated as having unfettered ownership. In common law systems, the
debtor is treated as the equitable or beneficial owner.
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the end of the lease term. Consequently, when a transaction cast in the form of a lease
is used as a financing device, what is hidden in the relationship between the lessor and
the lessee is the fct that the lessee is acquiring under the transaction an economic
interest in the leased property that goes well beyond temporary use of it. By making the
lease payments, the lessee is “buying” an interest in the leased property.

The commercial realities of financing leases present an important conceptual and
functional question: what type of legal regime is needed to recognize fully and accu-
rately the relative rights of the parties to a financing lease and the rights of third parties
who acquire interests in leased property from lessees in possession? It is clear that
traditional leasing law is inadequate; it does not reflect the fact that the purpose of the
transaction is to finance purchase price property being acquired by the lessee. Further, it
is not possible in most jurisdictions to describe the rights of lessors and lessees under
financing leases by analogy to the seller-buyer relationship arising under a title retention
sale of goods contract. Under most legal systems, a buyer is not recognized as acquiring
any proprietary interest in the goods until the full purchase price is paid. This approach
is not confined to systems based on traditional civil law, which does not accept the
concept of “equitable” or limited interests in property. It is applied as well in most
common law jurisdictions,17 including England.18 The problem for many legal systems
in accepting that the lessee has an in rem interest in the leased property commensurate
with the payments made to the lessor is that this conclusion cannot be supported by
analogy to any existing legal construct.

Legal systems that give explicit recognition to the interest of the lessee-buyer and
provide a conceptual basis for this recognition treat the lessee as an owner of the pro-
perty who has charged that property. This is possible because these systems adopt
function, not form, as the primary factor on which characterization of transactions is
based. Transactions in the form of leases that function as secured financing devices are
treated as secured financing devices and, consequently, are fully integrated into secured
financing regimes.19 This is not an option for many countries that are looking to lease
financing as a device that can address at least in part the lack of other modern forms of
secured financing. While strict adherence to formalism may be weakening in many parts
of the world, it is too much to expect many legal systems to recognize that a lessee
under a financing lease is to be treated in law as the owner of the leased property
subject to a charge held by the lessor.20

17 Other than the provinces of Canada and the states of the United States.

18  gee RM. GOODE, Legal Problems of Credit and Security, 2¢ ed. (London: Sweet & Maxwell,
1988), p. 6.

19 gsee Uniform Commercial Code, Article 9, supra note 5, §9-102, and The Personal Property
Security Act, 1993, Revised Statutes of Saskatchewan, Ch. P-6.2, Sections 2 (qq) and 3 (which is represen
tative of secured financing law that has been adopted in ten of twelve Canadian provinces and territories).
See generally, R. CUMING and R. WooOD, Saskatchewan and Manitoba Personal Property Security Hand-
book (Calgary: Carswell Co. 1994), pp. 41-49.

20 The difficulties associated with getting agreement at the international level with respect to the
characterisation of transactions which involves rejecting formalism was recently demonstrated in the
context of the draft UNIDROIT Convention on Interests in Mobile Equipment. It was not possible to get
agreement among the members of the Study Group to treat financing leases and title reservation sales
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It is the view of the author that the most realistic approach is to provide special
measures in the context of the law applicable generally to leasing which recognize the
peculiar relationships that arise in the context of lease financing. In practice, if not in
theory, this would entail accepting that the lessee has a legally recognized interest in the
leased property beyond temporary possession which requires legal protection. As the
secured financing law of a jurisdiction develops to the point where it can absorb lease
financing as a secured financing device, these special measures can be repealed and the
legal fiction that the transaction is a lease can be dropped.

In the following paragraphs, the author describes these special measures and
explores the extent to which they can be found in the Convention.21

VI. — SPECIAL LEGISLATIVE MEASURES

1. Disposition of the lessor’s interest

A lessor under a true lease is the owner of the leased property who has agreed to
surrender possession of the property to the lessee for a specified period of time. Once
that period has expired or is prematurely terminated because of default by the lessee or
for some other reason, the lessor is entitled to regain possession of the leased property.
As owner, the lessor has full rights of disposition of ownership in the property before
and after termination of the lessee’s right to possession.

The rights of a lessor under a financing lease should be quite different, since they
must be limited to the extent that it is necessary to recognize the lessee’s interest in the
leased property. Under most financing leases, it is the expectation of the lessee that full
economic, if not legal, ownership of the leased property will ultimately vest in the
lessee. It follows that any disposition by the lessor of its interest in the leased property
must be subject to the rights of the lessee arising under the lease contract, including,

agreements as security agreements. Three distinct types of transactions are addressed in the Convention:
security agreements, leases and title reservation agreements. See Article 1, clauses (i), (v) and (w)). Whether
or not an agreement in the form of a lease is treated as a security agreement is a matter to be determined by
the law of the forum. The result is that, if the matter comes before a court of the United States or Canada, a
financing lease would be treated as a security agreement; however, if it comes before a court of a civil law
jurisdiction, the same transaction is likely to be treated as a lease.

21 while it is possible to apply the Convention to financial (tripartite) leasing transactions
involving an operating lease, its primary focus is on transactions involving finance leases. Article 1,
paragraph 2 defines a “financial leasing transaction” as a transaction involving a number of features
including a lease under which the “the rentals payable ... are calculated so as to take into account in
particular the amortisation of the whole or a substantial part of the cost of the equipment.” Article 1,
paragraph 3 provides that the “Convention applies whether or notthe lessee has or subsequently acquires
the option to buy the equipment or to hold it on lease for a further period, and whether or not for a
nominal price or rental.” Although there are several factors that point to the existence of a finance lease, the
most common is the requirement that the lessee pay all or most of the cost of the leased equipment. While
it is conceivable that the market conditions at the time a lease is executed are such that the lessee under an
operating lease is prepared to pay lease payments that cumulatively amount to substantially all of the
lessor’s capital cost of the leased property, this would be very unusual.
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upon performance of the lessee’s obligations under the contract, the right to be treated
as the owner of the property.

The Convention provides in Article 14 that the lessor “may transfer or otherwise
deal with” its rights in the equipment, but a transfer does not “relieve the lessor of its
duties under the lease agreement ...” Clearly, the Article was designed, not to preserve
as against a third party the rights of the lessee, but to supplement Article 8, paragraph 2
which states the warranty of quiet possession. The Convention appears to leave to the
applicable law the effect of a transfer of the lessor’s ownership on the rights of the lessee
under the lease.

2. The lessee’s interest in a surplus

The lessor must have full rights to recover possession of the leased property in the event
of default by the lessee. However, repossession by the lessor should not result in
termination of the lessee’s rights under the lease contract other than the right of
possession. Since the lessee has made payments that implicitly have been applied to the
purchase price of the leased property, the lessor fould not be able to ignore the
economic interest in the property that the lessee has acquired through these payments.

Article 13 of the Convention provides that upon “substantial default” 22 by the
lessee, the lessor may terminate the contract and recover possession of the equipment.
The Article provides that the lessor may recover such damages as will place the lessor in
the position in which it would have been had the lessee performed in accordance with
the lease terms, and that the value of rental payments made “may be taken into account”
in computing the damages. However, there is no requirement that the lessee’s
commercial interest in the leased property be protected except to the extent that this
interest is reflected in calculation of damages recoverable by the lessor. Consequently,
there is no requirement that the lessor account to the lessee for any surplus. This, also, is
a matter to be left to the applicable law.

The way in which the lessee’s interest can be recognized is to require that the lessor
sell the leased property or in some other way determine its market value. The lessee’s
interest is the amount that this value, when added to the payments made by the lessee,
exceeds the amount owning to the lessor under the terms of the lease. This amount
should be returned to the lessee since otherwise the lessor would recover more than it
would receive if the lessee had not defaulted.

3. Protecting the lessee’s “right of redemption” and the lessor’s “security”

There are other ways in which the lessee’s economic interests in property under a
finance lease should be recognized. A lessee should have a right to “redeem” its interest
after default by tendering to the lessor the balance owning to the lessee under the
agreement. In consumer lease situations & least, the lessee should have a limited right
to reinstate the agreement and retain or regain possession by correcting any default.
There is no recognition of these rights in the Convention.

Some jurisdictions provide de facto protection to lessee’s interests in leased pro-
perty by limiting the repossession rights of lessors. These limitations usually come in

22 This term is not defined in the Convention.
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two forms: a prohibition on the right of the lessor to retake possession until there has
been failure on the part of the lessee to make several lease payments,23 and the requi-
rement that the lessor obtain a court order before repossessing the leased equipment.
There is nothing that would make these limitations conceptually unacceptable in the
context of financing leases; however, it is the view of the author that neither of these
measures should be applied in this context. In practice, they diminish the economic
value of lease financing.

While a case can be made for limiting a lessor’s right to repossession of property
leased under a financing lease by requiring a pre-seizure notice to the lessee so as to allow
the lessee to correctany default and avoid the costs of repossession, it is important that the
period between default and repossession be short. The requirement that the lessor refrain
from retaking possession for other than a short period after default or that it obtain a court
order before retaking possession or having the property seized, seriously diminishes the
efficacy of finance leasing.24 Since the role of the transaction is to provide for the sale of
the leased property and security for the amount owing by the lessee, there is generally a
direct relationship between the value of the property and the amounts payable under the
lease agreement. If the lessor is precluded from exercising its right of repossession for a
significant period after default by the lessee, there is a real chance that the lessor will
experience loss on the transaction in the not unlikely event that property depreciates
rapidly in value while in the possession of a judgment-proof lessee.

4. Third party protection

Most modern secured financing systems provide for the public disclosure of security
interests in order to protect third parties from loss when they acquire property subject to
security interests enforceable against them. However, few legal systems provide for the
registration of lessor’s ownership in leased property. Like any other owner, a lessor is
entitled to assert his or her ownership against the claims of third parties.25 A UNIDROIT
Study Group has already adopted this approach for leases of equipment that fall within
the scope of the Preliminary Draft UNIDROIT Convention on International Interests in
Mobile Equipment which, in this respect, treats leases (whether operating leases or
financing leases), security agreements and title reservation agreements in the same way.
A registration relating to the transaction must be effected in a registry established
pursuant to a protocol if the lessor’s interest is to be enforceable against other competing

23 As noted above, the Convention does not permit termination of the kase contract and
repossession of the leased property unless there has been a “substantial default” on the part of the lessee.

24 This is not to suggest that a lessor should be able to retake possession without a court order
when to do so would result in a breach of the peace. However, even in such situations, the order which
the lessor will require should be made available through expedited proceedings so that the period between
default and the date of seizure is very short.

25 This generalisation does not apply to most of the common law provinces in Canada, which
subject all personal property leases having a term of more than one year to the registration and priority
rules applicable to security interests in personal property. See, e.g., The Personal Property Security Act,
1993, Revised Statutes of Saskatchewan, Ch. P6.2, Sections 2 (qq) and 3 (which is representative of
secured financing law that has been adopted in nine of twelve Canadian provinces and territories).
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interests in the leased property. See generally, Articles 16-22 and 28-29.26 The issue
arises as to whether the formal characterization of a financing lease as a leasing
transaction or the economic reality that it is a secured financing transaction should
prevail in the context of the question whether or not it should be subject to public
disclosure requirements.

It is the view of the author that a strong case can be made for treating a financing
lease in the same way as a security agreement in this respect, and requiring public
disclosure of its existence. Given the fact that, in most cases, the lessee will be in
possession of the leased property for a long period of time (in some cases for its full
economic life) and that the lessee has all of the obligations of an owner of the property
such as keeping it in repair, obtaining the necessary licences for its use and paying
property tax levied on it, all of the outward indicia of ownership are likely to be present.
Consequently, the potential for deception of third parties who purchase or otherwise
attempt to acquire interests in the property is great.

Should this approach be adopted, the registration of financing leases could be regu-
lated under the same regime that is applicable to security agreements. However, where
lease financing is used as a substitute for effective secured financing devices, the
likelihood that a functional system of public disclosure for security interests is available
is small. In such cases, a second-best approach would have to be adopted such as
requiring the lessor to affix a permanent notice on the leased equipment indicating that
it is the “owner” of it.

VIl. — SUMMARY

The financing lease is being widely used as an alternative to secured financing devices.
Its attractiveness is based on he assumption that it is just another form of lease.
However, this is deceptive. The conceptual structure of traditional lease law is not
adequate to accommodate this form of financing in that it does not provide a proper
basis for recognition of the lessee’s economic interests in the leased property. This
interest is much more than temporary possession of property owned by the lessor; it is
an interest that, in economic terms, is equivalent to that of a buyer of the leased
property. Although the accounting profession and tax authorities in some countries have
recognized this reality, few legal systems in the world have done so.

The road block that stands in the way of legal recognition of the special nature of a
financing lease is that the transaction does not fit neatly within any of the traditional
categories of transactions. To treat the lessee as a buyer under a title retention sales
contract does not solve the problem since, under most legal systems, such buyers are not
treated as having in rem rights in the property being purchased until the full purchase
price has been paid. While most jurisdictions in Canada and the United States treat the
lessee under a finance lease as the owner of the leased property and the lessor as the
holder of a security interest (charge) on the property, it is unlikely that this approach will
have wide-spread appeal for the immediate future. It requires rejection of the traditional

26 See Preliminary Draft UNIDROIT Convention on International Interests in Mobile Equipment,
Uniform Law Review 1998-1, p. 76.
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formalism on a scale that is likely to be unacceptable to most legislators and legal
theorists.

It is the view of the author that in these circumstances, pragmatism rather than
traditional legal doctrine must govern. What will be required in most jurisdictions is
special statutory measures of the kind suggested in the preceding paragraphs of this
paper. Such measures should be viewed as temporary, however. Although the trappings
of leasing law would be retained, in substance they would treat the relationship between
the lessor and lessee as equivalent to the relationship between a secured party and a
buyer-debtor. When a jurisdiction comes to the point of modernizing its secured
financing law so as to place greater emphasis on functional considerations and less on
traditional legal doctrine, the true nature of financing leases can be recognized through
their complete integration into the new regime.

-
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APPENDIX 11

PRELIMINARY COMMENTS REGARDING THE KEY ISSUES TO BE DEALT WITH IN
A MODEL LAW ON LEASING

by Mr R. Castillo-Triana (Colombia),
Member of the Advisory Board

1. Definition of leasing (following the UnibroiIT Convention definition). Important to define the
tripartite nature of the transaction and the rationale of the "hell or high-water" clause. Expand the
concept to contemplate both operating and finance leases (if possible improve the current
regulation under Articles 2 and 2A of the Uniform Commercial Code of the U.S.A.);

2. Qualification of lessors: Should lessors be financial institutions? Are market-entry
regulatory barriers necessary? Can a good corporate governance regulation supersede regulatory
controls?

3. Rights and obligations of the parties;
4. Effects of leasing transactions on third parties (including third party liabilities and whether a

registration system similar to the Cape Town Convention on International Interests in Mobile
Equipment should be implemented);

5. Remedies and enforcement of leasing transactions (can out-of-court repossession be legally
possible?);
6. Special types of leasing (infrastructure leasing, embedded leasing in total solutions, pay-

per use leases and others);

7. Incentives that Governments can/may/must give to the leasing industry (foundation: the
Delong-Summers Study: Equipment Investment and Economic Growth: how bid is the nexus?);

8. Funding vehicles for leasing transactions (asset transferable, rights of lenders, etc.);

9. End-of-lease or terminal options.
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APPENDIX 111

UNIDROIT CONVENTION ON
INTERNATIONAL FINANCIAL LEASING

(Ottawa, 28 May 1988)

THE STATES PARTIES TO THIS CONVENTION,

RECOGNISING the importance of removing certain legal impediments to the international
financial leasing of equipment, while maintaining a fair balance of interests between the
different parties to the transaction,

AWARE of the need to make international financial leasing more available,

CONSCIOUS of the fact that the rules of law governing the traditional contract of hire
need to be adapted to the distinctive triangular relationship created by the financial leasing
transaction,

RECOGNISING therefore the desirability of formulating certain uniform rules relating
primarily to the civil and commercial law aspects of international financial leasing,

HAVE AGREED as follows:

CHAPTER | — SPHERE OF APPLICATION AND
GENERAL PROVISIONS

Article 1

1. — This Convention governs a financial leasing transaction as described in paragraph 2
in which one party (the lessor),

(a) on the specifications of another party (the lessee), enters into an agreement (the
supply agreement) with a third party (the supplier) under which the lessor acquires plant,
capital goods or other equipment (the equipment) on terms approved by the lessee so far as
they concern its interests, and

(b) enters into an agreement (the leasing agreement) with the lessee, granting to the
lessee the right to use the equipment in return for the payment of rentals.

2. — The financial leasing transaction referred to in the previous paragraph is a
transaction which includes the following characteristics:

(a) the lessee specifies the equipment and selects the supplier without relying
primarily on the skill and judgment of the lessor;

(b) the equipment is acquired by the lessor in connection with a leasing agreement
which, to the knowledge of the supplier, either has been made or is to be made between the
lessor and the lessee; and
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(c) the rentals payable under the leasing agreement are calculated so as to take into
account in particular the amortisation of the whole or a substantial part of the cost of the
equipment.

3. — This Convention applies whether or not the lessee has or subsequently acquires
the option to buy the equipment or to hold it on lease for a further period, and whether or not
for a nominal price or rental.

4. — This Convention applies to financial leasing transactions in relation to all equipment
save that which is to be used primarily for the lessee’s personal, family or household purposes.

Article 2

In the case of one or more sub-leasing transactions involving the same equipment, this
Convention applies to each transaction which is a financial leasing transaction and is otherwise
subject to this Convention as if the person from whom the first lessor (as defined in paragraph
1 of the previous article) acquired the equipment were the supplier and as if the agreement
under which the equipment was so acquired were the supply agreement.

Article 3

1. — This Convention applies when the lessor and the lessee have their places of
business in different States and:

(a) those States and the State in which the supplier has its place of business are
Contracting States; or

(b) both the supply agreement and the leasing agreement are governed by the law of
a Contracting State.

2. — A reference in this Convention to a party’s place of business shall, if it has more
than one place of business, mean the place of business which has the closest relationship to
the relevant agreement and its performance, having regard to the circumstances known to or
contemplated by the parties at any time before or at the conclusion of that agreement.

Article 4

1. — The provisions of this Convention shall not cease to apply merely because the
equipment has become a fixture to or incorporated in land.

2. — Any question whether or not the equipment has become a fixture to or
incorporated in land, and if so the effect on the rights inter se of the lessor and a person
having real rights in the land, shall be determined by the law of the State where the land is
situated.

Article 5

1. — The application of this Convention may be excluded only if each of the parties to the
supply agreement and each of the parties to the leasing agreement agree to exclude it.
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2. — Where the application of this Convention has not been excluded in accordance with
the previous paragraph, the parties may, in their relations with each other, derogate from or
vary the effect of any of its provisions except as stated in Articles 8(3) and 13(3)(b) and (4).

Article 6

1. — In the interpretation of this Convention, regard is to be had to its object and
purpose as set forth in the preamble, to its international character and to the need to promote
uniformity in its application and the observance of good faith in international trade.

2. — Questions concerning matters governed by this Convention which are not expressly
settled in it are to be settled in conformity with the general principles on which it is based or, in
the absence of such principles, in conformity with the law applicable by virtue of the rules of
private international law.

CHAPTER Il — RIGHTS AND DUTIES OF THE PARTIES

Article 7

1.—-(a) The lessor’s real rights in the equipment shall be valid against the
lessee’s trustee in bankruptcy and creditors, including creditors who have obtained an
attachment or execution.

(b) For the purposes of this paragraph "trustee in bankruptcy" includes a liquidator,
administrator or other person appointed to administer the lessee’s estate for the benefit of the
general body of creditors.

2. — Where by the applicable law the lessor’s real rights in the equipment are valid
against a person referred to in the previous paragraph only on compliance with rules as to
public notice, those rights shall be valid against that person only if there has been compliance
with such rules.

3. — For the purposes of the previous paragraph the applicable law is the law of the
State which, at the time when a person referred to in paragraph 1 becomes entitled to invoke
the rules referred to in the previous paragraph, is :

(a) in the case of a registered ship, the State in which it is registered in the name of
the owner (for the purposes of this sub-paragraph a bareboat charterer is deemed not to be
the owner);

(b) in the case of an aircraft which is registered pursuant to the Convention on
International Civil Aviation done at Chicago on 7 December 1944, the State in which it is so
registered;

(c) in the case of other equipment of a kind normally moved from one State to another,
including an aircraft engine, the State in which the lessee has its principal place of business;

(d) in the case of all other equipment, the State in which the equipment is situated.

4. — Paragraph 2 shall not affect the provisions of any other treaty under which the
lessor’s real rights in the equipment are required to be recognised.
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5. — This article shall not affect the priority of any creditor having:

(a) a consensual or non-consensual lien or security interest in the equipment arising
otherwise than by virtue of an attachment or execution, or

(b) any right of arrest, detention or disposition conferred specifically in relation to ships
or aircraft under the law applicable by virtue of the rules of private international law.

Article 8

1.-(a) Except as otherwise provided by this Convention or stated in the leasing
agreement, the lessor shall not incur any liability to the lessee in respect of the equipment save
to the extent that the lessee has suffered loss as the result of its reliance on the lessor’s skill
and judgment and of the lessor’s intervention in the selection of the supplier or the
specifications of the equipment.

(b) The lessor shall not, in its capacity of lessor, be liable to third parties for death,
personal injury or damage to property caused by the equipment.

(¢) The above provisions of this paragraph shall not govern any liability of the lessor in
any other capacity, for example as owner.

2. — The lessor warrants that the lessee’s quiet possession will not be disturbed by a
person who has a superior title or right, or who claims a superior title or right and acts under
the authority of a court, where such title, right or claim is not derived from an act or omission of
the lessee.

3. — The parties may not derogate from or vary the effect of the provisions of the
previous paragraph in so far as the superior title, right or claim is derived from an intentional or
grossly negligent act or omission of the lessor.

4. — The provisions of paragraphs 2 and 3 shall not affect any broader warranty of quiet
possession by the lessor which is mandatory under the law applicable by virtue of the rules of
private international law.

Article 9

1. — The lessee shall take proper care of the equipment, use it in a reasonable manner
and keep it in the condition in which it was delivered, subject to fair wear and tear and to any
modification of the equipment agreed by the parties.

2. — When the leasing agreement comes to an end the lessee, unless exercising a right
to buy the equipment or to hold the equipment on lease for a further period, shall return the
equipment to the lessor in the condition specified in the previous paragraph.

Article 10

1. — The duties of the supplier under the supply agreement shall also be owed to the
lessee as if it were a party to that agreement and as if the equipment were to be supplied
directly to the lessee. However, the supplier shall not be liable to both the lessor and the
lessee in respect of the same damage.
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2. — Nothing in this article shall entitle the lessee to terminate or rescind the supply
agreement without the consent of the lessor.

Article 11

The lessee’s rights derived from the supply agreement under this Convention shall not
be affected by a variation of any term of the supply agreement previously approved by the
lessee unless it consented to that variation.

Article 12

1. — Where the equipment is not delivered or is delivered late or fails to conform to the
supply agreement:

(a) the lessee has the right as against the lessor to reject the equipment or to
terminate the leasing agreement; and

(b) the lessor has the right to remedy its failure to tender equipment in conformity with
the supply agreement,

as if the lessee had agreed to buy the equipment from the lessor under the same terms as
those of the supply agreement.

2. — A right conferred by the previous paragraph shall be exercisable in the same
manner and shall be lost in the same circumstances as if the lessee had agreed to buy the
equipment from the lessor under the same terms as those of the supply agreement.

3. — The lessee shall be entitled to withhold rentals payable under the leasing
agreement until the lessor has remedied its failure to tender equipment in conformity with the
supply agreement or the lessee has lost the right to reject the equipment.

4. — Where the lessee has exercised a right to terminate the leasing agreement, the
lessee shall be entitled to recover any rentals and other sums paid in advance, less a
reasonable sum for any benefit the lessee has derived from the equipment.

5. — The lessee shall have no other claim against the lessor for non-delivery, delay in
delivery or delivery of non-conforming equipment except to the extent to which this results from
the act or omission of the lessor.

6. — Nothing in this article shall affect the lessee’s rights against the supplier under
Article 10.
Article 13
1. — In the event of default by the lessee, the lessor may recover accrued unpaid

rentals, together with interest and damages.

2. — Where the lessee’s default is substantial, then subject to paragraph 5 the lessor
may also require accelerated payment of the value of the future rentals, where the leasing
agreement so provides, or may terminate the leasing agreement and after such termination:

(a) recover possession of the equipment; and
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(b) recover such damages as will place the lessor in the position in which it would have
been had the lessee performed the leasing agreement in accordance with its terms.

3.—(a) The leasing agreement may provide for the manner in which the
damages recoverable under paragraph 2 (b) are to be computed.

(b) Such provision shall be enforceable between the parties unless it would result in
damages substantially in excess of those provided for under paragraph 2 (b). The parties may
not derogate from or vary the effect of the provisions of the present sub-paragraph.

4. — Where the lessor has terminated the leasing agreement, it shall not be entitled to
enforce a term of that agreement providing for acceleration of payment of future rentals, but
the value of such rentals may be taken into account in computing damages under paragraphs
2(b) and 3. The parties may not derogate from or vary the effect of the provisions of the
present paragraph.

5. — The lessor shall not be entitled to exercise its right of acceleration or its right of
termination under paragraph 2 unless it has by notice given the lessee a reasonable
opportunity of remedying the default so far as the same may be remedied.

6. — The lessor shall not be entitled to recover damages to the extent that it has failed
to take all reasonable steps to mitigate its loss.

Article 14

1. — The lessor may transfer or otherwise deal with all or any of its rights in the
equipment or under the leasing agreement. Such a transfer shall not relieve the lessor of any
of its duties under the leasing agreement or alter either the nature of the leasing agreement or
its legal treatment as provided in this Convention.

2. — The lessee may transfer the right to the use of the equipment or any other rights
under the leasing agreement only with the consent of the lessor and subject to the rights of
third parties.

CHAPTER 111 — FINAL PROVISIONS

Article 15

1. — This Convention is open for signature at the concluding meeting of the Diplomatic
Conference for the Adoption of the Draft Unidroit Conventions on International Factoring and
International Financial Leasing and will remain open for signature by all States at Ottawa until
31 December 1990.

2. — This Convention is subject to ratification, acceptance or approval by States which
have signed it.

3. — This Convention is open for accession by all States which are not signatory States
as from the date it is open for signature.

4. — Ratification, acceptance, approval or accession is effected by the deposit of a formal
instrument to that effect with the depositary.
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Article 16

1. — This Convention enters into force on the first day of the month following the
expiration of six months after the date of deposit of the third instrument of ratification,
acceptance, approval or accession.

2. — For each State that ratifies, accepts, approves, or accedes to this Convention after
the deposit of the third instrument of ratification, acceptance, approval or accession, this
Convention enters into force in respect of that State on the first day of the month following the
expiration of six months after the date of the deposit of its instrument of ratification,
acceptance, approval or accession.

Article 17

This Convention does not prevail over any treaty which has already been or may be
entered into; in particular it shall not affect any liability imposed on any person by existing or
future treaties.

Article 18

1. — If a Contracting State has two or more territorial units in which different systems of
law are applicable in relation to the matters dealt with in this Convention, it may, at the time of
signature, ratification, acceptance, approval or accession, declare that this Convention is to
extend to all its ®rritorial units or only to one or more of them, and may substitute its
declaration by another declaration at any time.

2. — These declarations are to be notified to the depositary and are to state expressly
the territorial units to which the Convention extends.

3. — If, by virtue of a declaration under this article, this Convention extends to one or
more but not all of the territorial units of a Contracting State, and if the place of business of a
party is located in that State, this place of business, for the purposes of this Convention, is
considered not to be in a Contracting State, unless it is in a territorial unit to which the
Convention extends.

4. — If a Contracting State makes no declaration under paragraph 1, the Convention is
to extend to all territorial units of that State.

Article 19

1. — Two or more Contracting States which have the same or closely related legal rules
on matters governed by this Convention may at any time declare that the Convention is not to
apply where the supplier, the lessor and the lessee have their places of business in those
States. Such declarations may be made jointly or by reciprocal unilateral declarations.

2. — A Contracting State which has the same or closely related legal rules on matters
governed by this Convention as one or more non-Contracting States may at any time declare
that the Convention is not to apply where the supplier, the lessor and the lessee have their
places of business in those States.
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3. — If a State which is the object of a declaration under the previous paragraph
subsequently becomes a Contracting State, the declaration made will, as from the date on
which the Convention enters into force in respect of the new Contracting State, have the effect
of a declaration made under paragraph 1, provided that the new Contracting State joins in
such declaration or makes a reciprocal unilateral declaration.

Article 20

A Contracting State may declare at the time of signature, ratification, acceptance,
approval or accession that it will substitute its domestic law for Article 8(3) if its domestic law
does not permit the lessor to exclude its liability for its default or negligence.

Article 21

1. — Declarations made under this Convention at the time of signature are subject to
confirmation upon ratification, acceptance or approval.

2. — Declarations and confirmations of declarations are to be in writing and to be
formally notified to the depositary.

3. — A declaration takes effect simultaneously with the entry into force of this
Convention in respect of the State concerned. However, a declaration of which the depositary
receives formal notification after such entry into force takes effect on the first day of the month
following the expiration of six months after the date of its receipt by the depositary. Reciprocal
unilateral declarations under Article 19 take effect on the first day of the month following the
expiration of six months after the receipt of the latest declaration by the depositary.

4. — Any State which makes a declaration under this Convention may withdraw it at any
time by a formal notification in writing addressed to the depositary. Such withdrawal is to take
effect on the first day of the month following the expiration of six months after the date of the
receipt of the notification by the depositary.

5. — A withdrawal of a declaration made under Article 19 renders inoperative in relation
to the withdrawing State, as from the date on which the withdrawal takes effect, any joint or
reciprocal unilateral declaration made by another State under that article.

Article 22

No reservations are permitted except those expressly authorised in this Convention.

Article 23

This Convention applies to a financial leasing transaction when the leasing agreement
and the supply agreement are both concluded on or after the date on which the Convention
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enters into force in respect of the Contracting States referred to in Article 3(1)(a), or of the
Contracting State or States referred to in paragraph | (b) of that article.

Article 24

1. — This Convention may be denounced by any Contracting State at any time after the
date on which it enters into force for that State.

2. — Denunciation is effected by the deposit of an instrument to that effect with the
depositary.

3. — A denunciation takes effect on the first day of the month following the expiration of
six months after the deposit of the instrument of denunciation with the depositary. Where a
longer period for the denunciation to take effect is specified in the instrument of denunciation it
takes effect upon the expiration of such longer period after its deposit with the depositary.

Article 25
1. — This Convention shall be deposited with the Government of Canada.

2. — The Government of Canada shall:

(a) inform all States which have signed or acceded to this Convention and the
President of the International Institute for the Unification of Private Law (Unidroit) of:

() each new signature or deposit of an instrument of ratification, acceptance,
approval or accession, together with the date thereof;

(i) each declaration made under Articles 18, 19 and 20;
(iii) the withdrawal of any declaration made under Article 21 (4);
(iv) the date of entry into force of this Convention;

(v) the deposit of an instrument of denunciation of this Convention together with
the date of its deposit and the date on which it takes effect;

(b) transmit certified true copies of this Convention to all signatory States, to all States
acceding to the Convention and to the President of the International Institute for the
Unification of Private Law (Unidroit).

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorised by their
respective Governments, have signed this Convention.

DONE at Ottawa, this twenty-eighth day of May, one thousand nine hundred and
eighty-eight, in a single original, of which the English and French texts are equally authentic.



UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV

APPENDIX 1V

UNIDROIT CONVENTION ON INTERNATIONAL FINANCIAL LEASING
AND RELATED MATTERS

(updated as of September 2005)

Select bibliography

ADAME GODDARD, J.: “La Convencion de Unidroit sobre Arrendamiento Financiero Internacional,”
in Revista de Derecho Privado (Instituto de Investigaciones Juridicas, Universidad Nacional
Auténoma de México), (1994), Nums. 13, 14 y 15, 159.

ALEMAYEHU, M. and BAYARLAR, E.: “The I.F.C.’s leasing activities 1977-2003” in World Leasing
Yearbook 2004, 22 et seq.

AMEMBAL, S.: “Emerging lease markets” in World Leasing Yearbook 1999, 16 at 18.

AMEMBAL, S.P. and Associates: “International Leasing: the complete guide” (two volumes), Salt
Lake City, 2000.

AUSTIN, S., SCHWARTZ, R. and LANKOWSKY, S.: “A question of character” in Asset Finance and
Leasing Digest, July/August 1996, p. 23 et seq.

AUSTIN, S., SCHWARTZ, R. and LANKOWSKY, S.: "Revision urgently required” in Asset Finance
International, September 1996, p. 22 et seq.

BAKKOUR, E.M.: “Une lecture de la Convention d'Unidroit sur le crédit-bail international (Ottawa,
28 mai 1988)” in Revue marocaine de droit et d'économie du développement No. 34 (1994), 103
et seq. (In Arabic)

BASEDOW, J.: “Leistungsstérungen in internationalen Leasingvertragen” in Recht der
Internationalen Wirtschaft (1988) 1 et seq.

BERAUDO, J.-P.: “Le nouveau droit du crédit-bail international et de I'affacturage international (16"
mai 1995)” in La Semaine Juridique. Cahiers de droit de I'entreprise (1995), Etudes et chroniques
185.

BERAUDO, J.-P.: “L’application internationale des nouvelles dispositions du Code civil sur la
responsabilité du fait des produits défectueux” in La Semaine Juridique, Edition Générale (1999), I,
140.

BEY, E.M.: “La convention d'Ottawa sur le crédit-bail international” in Jurisclasseur Périodique
(1989) I1, n° 15643, p. 726 et seq.

BOSS, A.H.: “Statutory Treatment of Leasing Transactions: The Legislative History of Article 2A
and the UNIDROIT Convention on International Financial Leasing” in Equipment Leasing ed. J.J.

Wong. Matthew Bender, 1998, I, Chapter 2.

BUSSANI, M.: “Leasing”, in Rivista di Diritto Civile (1992), 759



ii.. UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV

CLARIZIA R.: “ll commento: Legge 14 luglio 1993, n. 259 sulla locazione finanziaria internazionale”
in 1l corriere giuridico 1993, N° 10, 1168 et seq.

CLARIZIA R.: “La convenzione Unidroit sulla locazione finanziaria: analogie e differenze rispetto al
modello italiano” in Rivista di Diritto dell'lmpresa 1994, 27 et seq.

CORTIS, L.: “ll leasing di aeromobile odierna tecnica di finanziamento dell'aviazione civile” in
Rivista italiana del leasing e dell'intermediazione finanziaria 1991, 63 et seq.

CUMING, R.C.C.: “Legal Regulation of International Financial Leasing: The 1988 Ottawa
Convention” in Arizona Journal of International and Comparative Law 1989, 39 et seq.

DAGEFORDE, C.: “Inkrafttreten der UNIDROIT-Konvention von Ottawa vom 28.5.1988 Uuber
Internationales Finanzierungsleasing” in Recht der Internationalen Wirtschaft 1995, 265 et seq.

DAGEFORDE, C.: “Internationales Finanzierungsleasing. Deutsches Kollisionsrecht und Konvention
von Ottawa (1988)”, Verlag C.H. Beck, Munich, 1992.

DALHUISEN J.H.: “The Unidroit Convention on International Financial Leasing” in Eenvormig en
Vergelijkend Privaatrecht 1994, Molengrafica, Koninklijke vermande, 27 et seq.

DAVIES, I.: Equipment and Motor Vehicle Leasing and Hiring: Law and Practice. Sweet & Maxwell,
1997.

DE NOVA, G.: [La Regolamentazione del leasing internazionale] “Analisi critica del progetto
Unidroit” in Nuovi Investimenti (Inserto), 2 (1984), 21 et seq. (In Italian)

DE NOVA, G.: “La défaillance du crédit-preneur sous I'empire de la Convention d’Unidroit sur le
crédit-bail international” in Uniform Law Review 1996-2, 255 et seq.

EVANS, M.: “The Unidroit Convention on International Financial Leasing” in Fifteenth International
Trade Law Conference (Canberra, 4 - 6 November 1988) (published by the Australian Attorney-
General's Department) 85 et seq.

FEINEN, K.: “Leasing kann einen Beitrag zur Exportforderung leisten. Der Unidroit-Dokument zu
grenziiberschreitenden Leasing-Geschaften” in Recht der Internationalen Wirtschaft, Beilage | zu
Heft 4/1986, 1 et seq.

FEINEN, K.: “Internationale Leasingrechtsregeln der Unidroit” in Leasing-Berater (Supplement 1 to
Recht der Internationalen Wirtschaft 5/1988) 1 et seq.

FERRARI, F.: Principi generali inseriti nelle convenzioni internazionali di diritto uniforme: I'esempio
della vendita, del “factoring” e del “leasing”, in: Rivista Trimestrale di Diritto e Procedura Civile, 51
(1997), 651.

FERRARI, F.: General principles and international uniform commercial law conventions: a study of
the 1980 Vienna Sales Convention and the 1988 Unidroit Conventions, in: Uniform Law Review,
1997-3, 451.

FERRARI, F.: Das Verhéltnis zwischen den Unidroit-Grundsatzen und den allgemeinen Grundsatzen
internationaler Einheitsprivatrechtskonvention, in: Juristen Zeitung, 53 (1998), 9.



UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV iii.

FERRARINI, G.: “Dal progetto alla convenzione Unidroit sul leasing internazionale” in Rivista
italiana del leasing e dell'inter- mediazione finanziaria 1988, 237 et seq. (In Italian)

FERRARINI, G.: “ll leasing internazionale nel progetto Unidroit” in Rivista Italiana del Leasing e
dell'Intermediazione Finanziaria (1988), 5 et seq. (In Italian)

FRIGNANI, A.: “Spunti critici su recenti sviluppi in tema di leasing (Progetto Unidroit, inapplicabilita
dell'art. 1526, lease-back, patto di riacquisto, offerta al pubblico dei crediti da canoni)” in Rivista
Italiana del Leasing (1987) 39 et seq. (In Italian)

FRIGNANI, A.: “La Convenzione di diritto uniforme sul leasing internazionale (L'ultima sessione
degli esperti governativi)” in Rivista di Diritto Civile (1988), 231 et seq. (In Italian)

GAVALDA, C.: “Acte final de la Conférence diplomatique pour I'adoption des projets de conventions
d'Unidroit sur l'affacturage international et sur le crédit-bail international, Ottawa, le 28 mai 1988”
in Les Petites Affiches, 1988, n° 84, 2.

GAVALDA, C.: “Le crédit-bail international” in Droit international privé. Travaux du Comité francais
de droit international privé, Années 1988-1989, 1989-1990, 59. Paris, Editions du Centre national
de la recherche scientifique, 1991.

GEWIRTZ, E. and POTE, J.: “Unidroit draft Convention” in International Financial Law Review, April
1988, 24 et seq.

GIRSBERGER, D.: ‘Grenziuberschreitendes Finanzierungsleasing.” Tubingen, Mohr Siebeck; Zurich,
Schulthess Polygraphischer Verlag, 1997.

GOODE, R.M.: “The proposed new Factoring and Leasing Conventions” in Journal of Business Law
(1987), 219 et seq.; 318 et seq.; 399 et seq.

GOODE, R.M.: “Penalties in finance leases” in Law Quarterly Review, (1988) 25 et seq.

GOODE, R.M.: “Conclusion of the Leasing and Factoring Conventions” in Journal of Business Law
(1988) 347 et seq.

HALL, S.A.D.: “Legal features of cross-border transactions” in Leasing and Asset Finance, Fourth
edition 2003, ed. C. Boobyer, at p. 103 et seq.

HELLNER, J.: Linked contracts, in: Making Commercial Law. Essays in Honour of Roy Goode, 167.
Edited by R. Cranston. Oxford, Clarendon Press, 1997.

HONNEBIER, B. P.: “Het effect van de Unidroit Convention on international financial leasing in
Nederland” in Weekblad voor privaatrecht, notariaat en registratie 1996, No. 6241, p. 755 et seq.
and No. 6242, p. 776 et seq.

HONNEBIER, B. P.: “Heeft Aruba een aantrekkelijk lease klimaat? Enige civielrechtelijke aspecten
van (internationale en interregionale) leasing van roerende kapitaalgoederen” in Aruba luridica Nr.
3, Universiteitsdrukkerij Groningen, 1998, 41 et seq.

HONNEBIER, B. P.: “Het aansprakelijkheidsregime van de Unidroit Convention on International
Financial Leasing” in Tussen de polen van bescherming en vrijheid: Aspecten van
aansprakelijkheid, Intersentia Rechtswetenschappen, 1998, 92 et seq.



iv. UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV

KNEBEL, A.: “Inhaltskontrolle von Leasingvertrdgen auf der Grundlage der Unidroit-
Leasingkonvention” in Recht der Internationalen Wirtschaft 1993, 537 et seq.

KNEBEL, A.: “Der Aufwendungsersatzanspruch des Leasinggebers nach der Unidroit-Leasing-
Konvention”, Peter Lang 1994.

KOMAROV, A.S.: “Mezhdunarodhaya Unifikatsiya Pravovogo Regulirovaniya: Finansovaya Arenda”
in Khozaistvo i pravo 1989, n° 12, 107 et seq.

KRONKE, H.: “Finanzierungsleasing in rechtsvergleichender Sicht” in Archiv fur die civilistische
Praxis 1990, 383.

LA TORRE, M.R.: “Riflessioni critiche sulla Convenzione Unidroit sul leasing internazionale” in
Rivista italiana del leasing e dell'intermediazione finanziaria 1992, 53 et seq.

LEIBLE, S.: Finanzierungsleasing und “arrendamiento financiero” (eine rechtsvergleichende
Untersuchung zum Finanzierungsleasing bezeglicher Allagegiter in Deutschland und Spanien).
Berlin, Duncker & Humblot, 1996, 478.

LEVY, D.A.: “Financial Leasing under the UNIDROIT Convention and the Uniform Commercial Code:
A Comparative Analysis” in Indiana International & Comparative Law Review 1995, 267 et seq.

LEYVA SAAVEDRA, J.: “La Convenciéon del Unidroit sobre el leasing internacional” in Tratado de
derecho privado, Vol. I, Leasing (2™ ed., 1998), 391 et seq.

LEYVA SAAVEDRA, J.: “La Convencion del Unidroit sobre el leasing internacional” in Tratado de
derecho privado, Vol. 11, Contratos de empresa (1st reprint 1998), 375 et seq.

LLINAS VOLPE, M.: “El contrato de arrendamiento financiero de aéronaves y turbinas” in Homo
iuris (Ensayos de Derecho Contemporaneo), N° 1, Agosto 1999, 9 et seq.

LLINAS VOLPE, M.: “Convenio de Unidroit sobre arrendamiento financiero internacional adoptado
en Ottawa el 26 de Mayo de 1988” in Acuerdos Internacionales de Facilitacion del Comercio
Internacional, Bogotéa, 1997, 87 et seq.

MARIANI, P.: “L'entrata in vigore delle due Convenzioni Unidroit sul leasing internazionale e sul
factoring internazionale” in Rivista di diritto internazionale privato e processuale 1995, 562 et seq.

MAY, W.E.: “International equipment leasing: the UNIDROIT draft Convention” in Columbia Journal
of Transnational Law (1984) 333 et seq.

McGAIRL, S.J..: “International Conventions affecting aircraft financing transactions” in Aircraft
Financing, 3" edition, ed. A. Littlejohns and S.J. McGairl, Euromoney Books, 1998, 367 at 373-374.

MILLQVIST, G.: Finansiell leasing, Lund, 1986. (Skrifter utgivna av Juridiska Féreningen i Lund, Nr.
84. Acta Societatis Juridicae Lundensis).

MOEMKEN, T.: “Der Finanzierungsleasingvertrag Uber bewegliche Sachen im kaufmannischen
Verkehr”, Verlag V. Florentz, Munich, 1989.

MONACO, R.: “L'unificazione del diritto privato: il leasing internazionale” in Nuovi Investimenti
(Inserto), 2 (1984), 6 et seq. (In Italian)



UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV V.

MONACO, R.: “Due recenti convenzioni in materia di commercio internazionale” in Documenti
Giustizia 1988, n° 12, 10 et seq.

MOONEY, C.W.: Exporting UCC Article 9 to an international convention: the local law conundrum,
in: Canadian Business Law Journal, 27 (1996), 278.

NAGANO, O.: “The new environment of cross-border leasing” in World Leasing Yearbook 1989, 35
et seq.

NAGANO, O.: “The development of an international framework for cross-border leasing” in World
Leasing Yearbook 1990, 15 et seq.

NAGANO, O.: “Paving the way for the full-fledged operation of cross-border leasing"” in World
Leasing Yearbook 1991, 18 et seq.

NAGANO, O.: “Developments in the cross-border leasing market” in World Leasing Yearbook 1992,
15 et seq.

PALEOLOGO, D.: “Note sulla redazione dei contratti di leasing internazionale” in Rivista italiana del
leasing e dell'inter- mediazione finanziaria 1991, 305 et seq.

PALEOLOGO, D. : “La convenzione Unidroit sul leasing internazionale alla vigilia della sua entrata in
vigore: annotazioni sui diritti e sulla tutela delle societa concedenti” in Rivista italiana del leasing e
dell'intermediazione finanziaria, 1993, 745 et seq.

PARTHASARATHY, M.S.: “Development of leasing - some aspects,” in Leasing in Developing Asia.
An Asian Development Bank Workshop, 7. Manila, Asian Development Bank, 1988.

PINTO DUARTE, R.: “A Convenc¢ao do Unidroit sobre locagao financeira internacional - Traducgao e
notas”, in Documentacao e Direito Comparado (1988), No. 35/36, 275.

POCZOBUT, J.: “Internationales Finanzierungsleasing. Das UNIDROIT-Projekt - vom Entwurf (Rom
1987) zum Ubereinkommen (Ottawa 1988)” in Rabels Zeitschrift fur auslandisches und
internationales Privatrecht (1987) 681 et seq.

POCZOBUT, J.: Umowa o leasingu w konwencji Unidroit o miedzynarodowym leasingu
finansowanym (Ottawa 1988) in Przeglad Podatkowy 1991, N° 4, pp. 12-15; N° 7, pp. 26-32; N°
8, pp- 21 - 24.

POCZOBUT, J.: “Konwencja Unidroit o miedzynarodowym leasingu finansowanym (Ottawa 1988
rok)” in Problemy Prawne Handlu Zagranicznego 1992, 54 et seq.

POCZOBUT, J.: “Umowa leasingu w prawie krajowym i miedzynarodowym. Legislacyjne koncepcje,
podstawowa struktura, charakter prawny” (The leasing contract in national and foreign law.
Legislative concepts, basic structure and legal character), Warsaw 1993 (in Polish).

RANDOLPH, P.A., Jr. and LOU, J.: “Commercial Leasing in China” in U.C.L.A. Pacific Basin Law
Journal (1996), 86.

RE, E.D.: “Introduction to leasing and the Unidroit Convention. Remarks made at a meeting of the
International Association of Jurists Italy - U.S.A.” Naples, Italy, 21 April 1989.



Vi. UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV

RECZEI, L.: “Leasing and its unification” in Unification and Comparative Law in Theory and
Practice / Unification et le Droit Comparé dans la Théorie et la Pratique. Contributions in honour of
Jean Georges Sauveplanne, 209 et seq. Deventer, Kluwer Law and Taxation Publishers, 1984.

SANCHEZ ORTIZ, F.J: Actualidad Juridica: Convencién Internacional sobre Leasing, in Revista
General de Derecho, 45 (1989), Nos. 532-533, 297.

SCHERMI, A.: Il leasing finanziario e la Convenzione internazionale di Ottawa 28 maggio 1988,
resa esecutiva con I. 14 luglio 1993, n. 259, in Giustizia Civile (1994), I, 725.

SMYTH, K.: “The Ottawa Conventions on Leasing and Factoring” in Sixth International Trade Law
Seminar: Proceedings (Ottawa, 20 October 1988) (published by the Department of Justice of
Canada), 95 et seq.

SPASIC, I.: Pravni rezim finansijskog leasinga, in: Jugoslovenska Revija za Medunarodno Pravo, 60
(1993), 184.
STANFORD, M.J.: [La Regolamentazione internazionale del leasing internazionale] “lI lavori

preparatori del progetto Unidroit” in Nuovi Investimenti (Inserto), 2 (1984), 16 et seq. (In Italian)

STANFORD, M.J.: “Explanatory report on the preliminary draft uniform rules on international
financial leasing” [in French and English], in Revue de Droit Uniforme (1984), I, 77 et seq.

STANFORD, M.J.: “Preliminary draft uniform rules on the sui generis form of leasing transaction” in
World Leasing Yearbook 1984, 35 et seq.

STANFORD, M.J.: “International leasing developments” in Rivista Italiana del Leasing (1985) 399 et
seq.

STANFORD, M.J.: “Unidroit: Preliminary draft uniform rules on international financial leasing” in
World Leasing Yearbook, 1985, 42 et seq.

STANFORD, M.J.: “International leasing developments” in Rivista Italiana del Leasing (1986) 303 et
seq.

STANFORD, M.J. “Unidroit: preliminary draft uniform rules on international financial leasing” in
World Leasing Yearbook 1986, 41 et seq.

STANFORD, M.J.: “Unidroit's preparation of an international Convention on international financial
leasing” in World Leasing Yearbook 1987, 47 et seq.

STANFORD, M.J.: “Explanatory report on the draft Convention on international financial leasing” [in
French and English] in Revue de droit uniforme (1987), I, 168 et seq.

STANFORD, M.J.: “Unidroit's preparation of an international Convention on International Financial
Leasing” in World Leasing Yearbook 1988, 48 et seq.

STANFORD, M.J.: “A uniform law for leasing”, in Leasing in Developing Asia. An Asian Development
Bank Workshop, 312. Manila, Asian Development Bank, 1988.

STANFORD, M.J.: “Striking a fair balance”, in Asset Finance and Leasing Digest (1988), No. 144, 5
et seg. and (1989) No. 147, 5.



UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV Vii.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing adopted in Ottawa on
May 26, 1988” in World Leasing Yearbook 1989, 58 et seq.

STANFORD, M.J.: “The Ottawa Conventions on Leasing and Factoring” in Sixth International Trade
Law Seminar: Proceedings (Ottawa, 20 October 1988) (published by the Department of Justice of
Canada), 85 et seq.

STANFORD, M.J.: “Unidroit - Konvention Uber Finanzierungsleasing” in ALF Finanzierung Leasing
factoring (1989) 128 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing adopted in Ottawa on
May 26, 1988” in World Leasing Yearbook 1990, 36 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in Regional Seminar
on International Trade Law, New Delhi, 17 to 20 October 1989, 166 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing adopted in Ottawa on
May 26, 1988” in World Leasing Yearbook 1991, 41 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing adopted in Ottawa”
in World Leasing Yearbook 1992, 37 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 1993, 41 et seq.

STANFORD, M.J.: “Recent developments with the Unidroit Convention” in World Leasing Yearbook
1994, 46 et seq.

STANFORD, M.J.: “Recent developments with the Unidroit Convention” in World Leasing Yearbook
1995, 41 et seq.

STANFORD, M.J.: “Unidroit Convention on Leasing enters into force” in World Leasing Yearbook
1996, 28 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 1997, 26 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 1998, 36 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 1999, 32 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing and the Preliminary
Draft Unidroit Convention on International Interests in Mobile Equipment: Two Examples of Unidroit
in Its Law-Making Role” in International Journal of Legal Information, Volume 27, Number 2,
Summer 1999, 188 et seq.

STANFORD, M.J.: “International Financial Leasing: The Status of the Unidroit Convention and an
Analysis of its Provisions” in Uniform Commercial Code Law Journal, Volume 32, Number 2, Fall
1999, 182 et seq.



Viii. UNIDROIT 2005 - Study LIXA-Doc.1 Appendix IV

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 2000, 40 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 2001, 40 et seq.

STANFORD, M.J.: “The Unidroit Convention on International Financial Leasing” in World Leasing
Yearbook 2002, 52 et seq.

STANFORD, M.J.: “From Ottawa to Cape Town: Unidroit’'s Role in the Modernisation of the Law
governing Leasing and the Taking of Security” in Security Interests in Mobile Equipment (ed. I.
Davies), Ashgate, 2002, 397 et seq.;

STANFORD, M.J.: “Cape Town Convention on International Interests in Mobile Equipment” in World
Leasing Yearbook 2003, 35 et seq.

STANFORD, M.J.: “International law reform: The Unidroit Leasing Convention and the Cape Town
Convention” in World Leasing Yearbook 2004, 45 et seq.

STANFORD, M.J.: “International law reform: The Unidroit Leasing Convention and the Cape Town
Convention” in World Leasing Yearbook 2005, 52 et seq.

TAYLOR, L.M. Jr: “Intemational Leasing” in Equipment Leasing - Leveraged Leasing, published by
the Practising Law Institute, New York, 1988, at p. 1223 et seq.

TEKINALP, U.: “Turkey’s new Financial Leasing Law and industry” in Fordham Law Review (1992),
S117.

VON WESTPHALEN, Friedrich Graf: “Leasing in Export Transactions” in The Law of International
Trade Finance, ed. N. Horn. Kluver Law and Taxation Publishers, Deventer and Boston 1989, 327 et
seq.

VON WESTPHALEN, Friedrich Graf: “Grenziberschreitendes Finanzierungsleasing. Einige
Anmerkungen zu Schnittstellen zwischen Unidroit-Convention on International Financial Leasing
(1988), UN-Kaufrecht, EG-Schuldvertragsibereinkommen und den deutschen Recht” in Recht der
Internationalen Wirtschaft 1992, 257 et seq.

VOULGARIS, I.: “Le crédit-bail (leasing) et les institutions analogues en droit international privé in
Recueil des cours, Vol. 259 (1996), 319 et seq.

WILKIN, J.: “Commentary” in Fifteenth International Trade Law Conference (Canberra, 4-6
November 1988) (published by the Australian Attorney-General's Department), 153 et seq.



[ UNIDROIT Proceedings and Papers 2005: Contents ]



