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D�����6��&6���K7�(���5&�4��5�&(����B#&���44��&�����#&����#�*6���������&H7��"�����"�����
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#&����D�����6�"&�����&"������"��=&�����"�����&��&����&���������4�&6&�&��&����(�=&�5�&��""&"
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��&�&"����&��#&�6���&�,��=&����N��#&�&H�"&&("������&H����&����!=&���6����(������5>&�"
���&��#&�,��=&�����������"��� �����"����&���&7������� �"�"���5=���"�#��#&�,��=&������"
���&�&����#�"&�(�=�����""&"�#����"4&������&6�������6�����&�����������&�&""�"&&("������5&
�&�&""���7�#&�&�����5&���66&�&��"������"��*"������&�"����#&����6�����"�����&��B������7����"
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-������"��� #&�,��=&����� $'�!!� ��"� (�����"�� )��%�-�$��� ���#�$���$�"&���� ��� #&�,��=&�������#&
-������"� $'�!!� ��)!��"� ��!&� $����)��� !���!� �$���"$� ���"&��� ����&�&�� B�#� "4&��6��� 4&��������&"� �6� "�(&
D�����6�(�5��&�&@��4(&��

+�B&=&�7�#&�&��"�������&����������&�"�(&�5�"���4��=�"���"����#&�-������"��&�������
6��(� #�"&� �6� #&� ,��=&����� ��� #&� 4�&&H� #�� �� �"� �&6�&����� "4&��6��� 4&��������&"� �6� �
4���������&@��4(&������"���&���#����B�����&������&��&�"&���(4�����&��6�#&�,��=&������"&�6�

���#�"�����&�����#&�����������6��6�#&�*�����6�!@��4(&��-��������*-'�	
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;)�"&&("�(���������D&������������"4&��6����&�����"4&�"��6�������6�&@��4(&�7�&"4&�����������"
������6��5>&���&��"���4��=�"���"�

��� #&� 1&(������(� �6� #&� *�����6� -������� '���4� �*-'� 	

�� ����� A)� #&�&� �"� �
�&(��D� ��� J#&� =&��� 6��&� ��"������"� 5&B&&�� R"�44�&(&����C7� R(���6����C� ���� R�(&�����C� �
&HK�� 2�� �� ��&��� ��"������� ��&"� �D&� 4���&�� %��� &H�(4�&7� ��� #&� /����� ����&� ������"����
J(���6������K� (&��"� �� "�5"���=&� �#���&� �6� 4��=�"���"� ���� J�(&��(&�K� ����� �� &�#�����7
����"����6������#���&� ��� #&� &H����(&�4��=�"���"� �6� #&� �5�=&�(&����&�� ���6� -������� ��
#�=&� �� �&��� �� (&��� (���6������"� �6� #&� ,��=&����� ��� #�� "&�"&� �#&� 6����B���� "&�=&� �"
&H�(4�&"��������������"����&H#��"�=&���") 

� ��"&����6� #&� ��&��������� ��&�&"��"� �� �"����&�"���� ���*����&�	�:)7� ��&�� ��� ��&�&"
����&��5��#&��#���������&����"&���������&&(&�����=&"&�������4&�"���B#���"�#&�"&��&�����&���
��&��&"&�=��������&&(&�����=&"&�������4&�"���B#���"�#&��&""������&�����&�"�������&&(&�7����
#&� �""���(&�� �6� ��� ��&��������� ��&�&"� �"� �� �"� "&�&�� ��� ,#�4&�� .��7� ��&� ���� 6���� #&
�&6��������6�#&�J���"6&������(&�K�B#��#�(&��"�J������&&(&����#&��#�������&��&"&�=����
���&&(&�)������"��(&��5��B#��#���&�4&�"����R#&����"6&���C)�"&��"�������&&"���"&������������6
�5>&�������#&��4&�"����R#&����"6&�&&C)�����#���"�&H4�&""&����6�������=&"�#&����"6&�����6��"
��&�&"����#��������6K��*��&H�����#&����6�-������)M

7 ���*����&�.���)��6�#&����6�-�������#&�&� �"����&6��������6� #&�J�5�����K� ����� �&���
&���7� ���������� ��&� B#��#� �"� ������ �"� ��� ��&�� ��� ��"&&)� ���� �"� ��&� 4���&� "&&("� �� 5&� #&
,��=&����7�5�����#&�-������M

� ���*����&�.���:)��6�#&����6�-�������#&�&��"���"���&"������&H����&�*����&�L�:)��6
#&�,��=&����7��&4������� ��5�����&B�4��=�"����B#��#�"&&("���� ��5&��&&�(��&��5��"4&��6��
4&��������&"� �6� ������6� &@��4(&�� �5�� #&� B��� �� �"� ��� ��&��� #�� J4�5���� ���&�K� �6� B#��#
,�����������&��"�(&��)M

7� ���*����&������6�#&����6�-������� #&�&� �"���"���&"���� #�� #&�,��=&�����"#���
"�4&�"&�&� #&� �������� ,��=&����� ��� ��&��������� %��������� �&�"���� �"� �� �&��&"� �� ������6
�5>&�"7�5�� #&����6�,��=&����� �"���� ������ �� �&4���&� ���� "�5"���=&� 4��=�"���"� ����&�����
��&������������&&(&�"����6����������&�"����5���&B���&"�
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�����=&�&��5����-������������"��#��(&��"����&��"���������5&�(��&��4&���������B#��#�(��#
�&�&""��&� �� "�5"&@�&�� �&��"��� -������� ��� �&�&���� �44�������)�� ���&&�7� #&� ��,���*�
B��D��������4�#�"�"��#�����44����#����&�����"��&������6����"��&�&�=�5�&"�6���������4��>&��

/&� "���&"� #�� 4������4#� :� 5&� �&=�"&�� ������ #&� 6����B���� ���&"� ��������"� "#�B�� ��
���&�������������&�&���"�"#�B�����"��D&��) 

:�����#�"�,��=&�����"#������(&�����6���&��"��&����"�S������67�����B�����������"��D7
���"4��&�4��4&��T�������6�#&�&��"����6���&���-�����������&"4&���6�#����&������6
�5>&�� �"� �&����"� ���� ��&����� �6� �5>&�� ��� �&"4&�� �6� B#��#� #&�&� �"� ��� 6���&� �
-�������

�6���4��=&���&�&""���7�B&���"��B��������"��&�����&B�4��=�"�������#&�6���������"&"��6�#&
,��=&�����������#&�6����B�������&" 

H�� �� *� ,��������� ��&� (��7� �� #&� �(&� �6� ���6������7� ���&4���&7� �44��=��� ��
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�5>&��

�#�"�4��=�"����B������66������(6��� �� #�"&�,�����������&"�B#���������&� #�7� ��
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��? �#&� �������� �6� �� -������� "&&("� ��D&� �� ����� ��&��� �#&� ,��=&����� B���� #&�
�&(�����&�&��������#&�-�������B����4��=��&�����&��� �����������6� #&� "4&��6��������6����� #&"&
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��� 4��������7� B&� �&��((&��� #�� 4������4#� :� �6� *����&� :� 5&� (���6�&�� ������ #&
6����B���� ���&" � �*)� #&� ,��=&����� "#����� �44��� �� ���� ��&����&"� �6� &@��4(&�� ��"&�� ��� #&
,��=&����� �4��� ���6������� ��� ���&""���7� "�5>&�� �� #&� 6����B���� &H�&4���"�� �2)� !H�&4&�
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���6�������������&""��������"4&�����"&��-������7�B#&#&��#��-�������#�"�5&&����(4�&&�����
�44��=&����#&�"�(&��(&��"�#&�5�"&�,��=&����7�����"��44��=&����"�(&�"�5"&@�&��"��&���,)
*����&�:�"#�����6��#&��4��=��&�#�����6�����������&�������&"�(�����(��#&��44���������6�#&
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��&"� >������� #&� �&��� �&��(&� B����� #�=&� �=����5�&� �4���"� 5�� B#��#� #&�� ���� ������ #&
��=&���&� �� #&��� �&&�"7� 5�� ��� #&� �5"&��&� �6� &H&���"���� "��#� �4���"7� B����� ���&4� 5����
��=&���&��6�#&�,��=&����7�#�"��&�&�������4����������&�����������((&��������B�"������"�

�&������7�"�5�4������4#���)��6�*����&�:7���������4��=�"���"�B#��#� �(4�&(&��#��"�5�
4������4#7� "#����� 5&� ���6&�� "�� �"� �� 4&�(�� #&� B��&"� 4�""�5�&� "��4&� �6� (���6������� ��
�&�&���� �6� #&� 4��=�"���"� �6� #&� 5�"&� ,��=&����� B#&�&� �&&(&�� �&�&""���� B�#��� "4&�����"&�
-������"�����"���44��=&��5��4�����4�������&"���#�"�B�����6������&�B��&��4�����4��������#&
,��=&����� B#��&� (���������� ���&6��� �&����� �� �&=&��4���� ��((&������ 6�����&� &�#��@�&"�
�#&�4�&"�(4����"#�����5&�#������*����&��6�#&�5�"&�,��=&���������5&�"��(���6�&�7����&""
#&�&��"������"&�"�"�#����(�"�5&�(���������������=����5�&7�4�&"�(�5���6����&�"��"�#����&
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��� #�"����&H7� ��B������"��5&� �(4����� ��4��=��&� ��� #&�,��=&����� 6�����4���&""��6
"�5"&@�&�����"��&�������6�����������-������"����$���(���6������"���4��=�"���"��6�#&�5�"&
,��=&����7� �"� B&��� �"� �� "&4���&� 4���&""� 6��� (���6������"� �� &H�"���� "4&�����"&�� -������"�
1���6������"���"4&�����"&��4������"�B#��#��&��&���4�������������"��&"�B������&&����&�"��&
#�� �#���&"� #�=&� #&� "�44��� �6� #�� ����"��� ���� ��&� ���"�"&�� B�#� "4&�����"&�� ��((&�����
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�� �"������4�&��#��4��=�"���"��&��������#&��4&�������6����&��"����&")�6���&@��4(&�
��� ��=&�&�� 5�� �� "4&�����"&�� -������� B����� �&(���� @��&� �&�&���7� ����B���� (��&� "4&��6��� ���
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INTRODUCTION

1. At the current session, the Working Group on International Contract Practices continues its
work, undertaken pursuant to a decision taken by the Commission at its twenty-eighth session
(Vienna, 2-26 May 1995), on the preparation of a uniform law on assignment in receivables
financing. (1) This is the fourth session devoted to the preparation of that uniform law,
tentatively entitled the draft Convention on Assignment in Receivables Financing.

2. The Commission's decision to undertake work on assignment in receivables financing was
taken in response to suggestions made to it in particular at the UNCITRAL Congress,
"Uniform Commercial Law in the 21st Century" (held in New York in conjunction with the
twenty-fifth session, 17-21 May 1992). A related suggestion made at the Congress was for the
Commission to resume its work on security interests in general, which the Commission at its
thirteenth session (New York, 14-25 July 1980) had decided to defer for a later stage. (2)
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3. At its twenty-sixth to twenty-eighth sessions (1993 to 1995), the Commission discussed
three reports prepared by the Secretariat concerning certain legal problems in the area of
assignment of receivables (A/CN.9/378/Add.3, A/CN.9/397 and A/CN.9/412). Having
considered those dreports, the Commission concluded that it would be both desirable and
feasible to prepare a set of uniform rules, the purpose of which would be to remove obstacles
to receivables financing arising from the uncertainty existing in various legal systems as to the
validity of cross-border assignments (in which the assignor, the assignee and the debtor would
not be in the same country) and as to the effects of such assignments on the debtor and other
third parties. (3)

4. At its twenty-fourth session (Vienna, 13-24 November 1995), the Working Group
commenced its work by considering a number of preliminary draft uniform rules contained in
a report of the Secretary-General entitled "Discussion and preliminary draft of uniform rules"
(A/CN.9/412). At that session, the Working Group was urged to strive for a legal text aimed at
increasing the availability of lower cost credit (A/CN.9/420, para. 16).

5. At its twenty-fifth session (New York, 8-19 July 1996), the Working Group considered a
note prepared by the Secretariat, which contained provisions on a variety of issues, including
form and content of assignment, rights and obligations of the assignor, the assignee, the debtor
and other third parties, subsequent assignments and conflict-of-laws issues
(A/CN.9/WG.II/WP.87). At that session, the Working Group decided to continue its work on
the assumption that the text being prepared would take the form of a convention (A/CN.9/432,
para. 28).

6. At its twenty-sixth session (Vienna, 11-22 November 1996), the deliberations of the
Working Group were based on newly revised articles of the draft Convention prepared by the
Secretariat (A/CN.9/WG.II/WP.89). At that session, the Working Group had before it a note
by the Secretariat containing comments submitted by the Permanent Bureau of the Hague
Conference on International Private Law on the conflict-of-laws provisions of the draft
Convention (A/CN.9/WG.II/WP.90). Having exhausted the time available for deliberations at
that session, the Working Group decided that conflict-of-laws issues should be addressed at
the beginning of the current session on the basis of a revised draft of the conflict-of-laws rules
contained in document A/CN.9/WG.II/WP.87 (A/CN.9/434, para. 262).

7. This note sets forth a revised version of the draft Convention, reflecting the deliberations
and decisions of the Working Group thus far. In addition, it includes an annex dealing with
registration, which has been prepared by the Secretariat pursuant to a request by the Working
Group (A/CN.9/432, para. 251). Additions and modifications to the text are indicated by
underlining.

DRAFT CONVENTION ON ASSIGNMENT

IN RECEIVABLES FINANCING

References: A/CN.9/434, para. 14 (26th session, 1996)

Remarks
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1. In its present formulation, the title suggests that the scope of the draft Convention is
narrower than it actually is (the term "receivables financing" does not appear in draft article 1,
it only appears in the title of and the preamble to the draft Convention, as well as in draft
articles 5(4) and 15(3); the terms "assignment" and "receivable" have been defined broadly in
draft articles 2 and 3; and the list of exclusions in draft article 4 has been kept short).

2. Should the Working Group decide to cover only financing transactions, the term
"receivables financing" in the title should be retained, and the terms "assignment" and
"receivable" should be defined in a narrower way (for a discussion on scope, see remarks to
draft article 1).

* * *

PREAMBLE

The Contracting States,

Considering that international trade cooperation on the basis of equality and mutual benefit is
an important element in the promotion of friendly relations among States,

Being of the opinion that the adoption of uniform rules governing assignments in receivables
financing would facilitate the development of international trade and would promote the
availability of credit at more affordable rates,

Have agreed as follows:

References: A/CN.9/434, paras. 15-16 (26th session, 1996)

CHAPTER I. SCOPE OF APPLICATION

Article 1 [1(1)]. (4) Scope of application

(1) This Convention applies to assignments of international receivables and to international
assignments of receivables as defined in this Chapter:

(a) if, [at the time of the assignment,] the assignor and the assignee have their places of
business in a Contracting State; or

(b) if the rules of private international law lead to the application of the law of a
Contracting State.

[(2) The provisions of articles 26 to 28 apply [to assignments of international receivables and
to international assignments of receivables as defined in this Chapter] independently of
paragraph (1) of this article.]

References: A/CN.9/434, paras. 17-25 (26th session, 1996)
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A/CN.9/432, paras. 14-18 and 29-32 (25th session, 1996)

A/CN.9/420, paras. 19-25 and 30-31 (24th session, 1995)

Remarks

I. Substantive scope of application

1. The Working Group's approach thus far has been that, while the focus of the draft
Convention should be on assignments made in order to secure financing and other related
services, other types of assignment might be covered as well (A/CN.9/432, paras. 66 and
A/CN.9/434, para. 43). The Working Group may wish to review that approach. An attempt to
cover assignments beyond receivables financing could be seen as an objectionable wholesale
reform of all assignment law and compromise the acceptability of the draft Convention to
States. In addition, such an approach would require the preparation of specific rules to address
the needs of particular practices (e.g., a registration approach would not be suitable for
assignments of tort receivables, deposit accounts or insurance policies; a different rule on no-
assignment clauses might be required in refinancing transactions; further examples are given
below).

Tort receivables

2. In order to reflect a tentative decision made by the Working Group at its previous session to
cover tort receivables (A/CN.9/434, paras. 74 and 81), the text of the draft Convention refers
in several places to "the agreement or the court order" confirming a tort receivable (this
limitation is due to the fact that, in the absence of such a confirmation, a tort receivable arising
from an illegal act is of no value for financing purposes). In a number of articles, a specific
rule is introduced with regard to tort receivables (e.g., draft article 5(2) dealing with the time
at which a receivable might be deemed to arise, draft article 12(b) dealing with the time of
transfer of future receivables, draft article 12(1)(c) limiting the representations of the assignor
as to the absence of any defences on the part of the debtor to the assignment of contractual
receivables). As to the modification of the original receivable, draft article 21 would need to
be revised in order to cover it (see remark 3 to draft article 21).

3. In addition, a specific rule would need to be devised in order to address the problem of
conflicting rights in tort receivables. Insurers having paid a claim and looking for
reimbursement through their insured's tort receivable may be prejudiced, if other financiers
could obtain priority by way of registration. In addition, a provision giving priority to the first
assignee to register, if applied to tort receivables, might impair settlement in which all parties
involved in a tort are supposed to participate (this is particularly so if the registration would
operate to establish a priority right even with regard to a future tort receivable).

Insurance policies

4. Statutes providing for a registration system usually exclude the assignment of receivables
arising under insurance policies, leaving priority disputes to other law. Such an approach is
considered to be desirable, since insurers maintain records of title and claims to policies and,
therefore, there is no need for another registry of these interests. However, insurance money
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payable as compensation for collateral damaged or destroyed (which would include insurance
proceeds) are covered by those statutes as proceeds of collateral. Whether the insurer, having
paid the person with a right in the proceeds, acquires the rights of the insured against the
tortfeasor by subrogation is left to other law. Should the Working Group decide to adopt a
registration system in dealing with conflicting claims, it may wish to reconsider its decision to
cover the assignment of insurance premiums or to develop a different priority rule for such
assignments.

5. As to life insurance policies, it might be argued that if the assignment by the policy owner
were to be further facilitated, the main purpose of such policies, i.e. to provide the
beneficiaries a substitute for support, might be frustrated. In addition, insurance policies could
be inadvertently assigned in case of an assignment of all present and future receivables of the
policy owner ("omnibus clause"). As to term insurance, it may be argued that there is no real
advantage in facilitating their assignment. The policy would have no present value for the
assignee. In addition, facilitating such assignments may expose the assignor to abuse (e.g., if
the policy owner-assignor is unable to buy additional insurance at an affordable price due to
advancing age or illness or injury, the assignee may try to induce the assignor to provide
security out of other assets, perhaps at great cost to the assignor, its unsecured creditors and
dependants).

Deposit accounts

6. Covering the assignments of deposit accounts might lead to undesirable results for the
banking sector. For example, the depositary institution, which is the debtor in the context of a
deposit account, may not wish to have to pay to anyone else other than the depositor. In
addition, separate provisions would need to be developed with regard to a number of matters,
e.g., discharge of the debtor, defences and set-offs, the right of the depositary institution to
dispose of the funds in the account and conflicts of priority (between assignees of the deposit
account and between the depositary institution and the assignee).

Conclusion

7. In view of the above, it may be more realistic in terms of what can be achieved within a
reasonable period of time to focus on the main receivables financing transactions (e.g., those
involving receivables arising from the provision of goods and services, including financing-
related services). If the draft Convention becomes so successful that it would be desirable to
cover additional types of receivables, this could be done in the context of a revision of the
draft Convention that would include the preparation of additional provisions addressing
particular needs of certain practices.

II. Territorial scope of application

8. The Working Group may wish to review its decision that both the assignor and the assignee
need to have their places of business in a Contracting State (A/CN.9/434, para. 23). At the
previous session of the Working Group, the concern was expressed that requiring the assignee
to be located in a Contracting State would both unnecessarily limit and create uncertainty as to
the scope of application of the draft Convention (A/CN.9/434, paras. 123, 127, 134 and 192).
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A third disadvantage of the present formulation of draft article 1(1)(a) is that an assignor,
located in a Contracting State the law of which does not allow the assignment of future
receivables, would not be able to benefit from the draft Convention simply because the
assignee is not located in a Contracting State.

9. As to the argument that the assignee should be in a Contracting State since the draft
Convention addresses the relationship between the assignor and the assignee, it might need to
be considered in the light of the fact that the only provisions dealing with that relationship (i.e.
draft articles 15 and 16) are non-mandatory provisions (with the exception of draft article
15(1), which, however, is of no consequence for the rights of the assignee as against the
assignor).

10. Moreover, even with an expanded scope, to the extent that the draft Convention affects the
rights of the debtor, it cannot change the otherwise applicable law, unless the debtor is located
in a Contracting State (e.g., only the type of notification prescribed by the law of the State in
which the debtor is located will trigger its obligation to pay the assignee instead of the
assignor; see remark 1 to draft article 7).

III. Conflict of laws

11. Under paragraph (1)(b), the draft Convention would be applicable if the law governing the
assignment, or the law governing the receivable (e.g., the contract from which the receivable
arises), or the law governing a particular relationship (e.g., the law governing insolvency) is
the law of a Contracting State. The Working Group may wish to consider requiring instead
that both the original contract and the contract of assignment are governed by the law of a
Contracting State (see article 2(1)(b) of the UNIDROIT Convention on International
Factoring, hereinafter referred to as "the Factoring Convention").

12. Paragraph (2) is modelled on article 1(3) of the United Nations Convention on
Independent Guarantees and Stand-by Letters of Credit, hereinafter referred to as "the
Guarantee and Standby Convention". It is intended to extend the scope of application of the
conflict-of- laws rules of the draft Convention to cover assignments, irrespective of whether
they are connected to a Contracting State or not. Such an approach may be justified, should
the Working Group decide to harmonize the conflict-of-laws rules on assignment and not to
formulate gap-filling rules (see remark 1 to draft article 26).

* * *

Article 2 [3(1) and (3)]. Assignment of receivables

(1) For the purposes of this Convention, "assignment" means the transfer by agreement from
one party ("assignor") to another party ("assignee") of its right to payment of a monetary sum
("receivable") owed by another party ("debtor") in return for value, credit or related services
given or promised by the assignee to the assignor.

(2) "Assignment" includes the transfer of receivables by way of security for indebtedness or
other obligation, or by any other way, including subrogation by agreement, novation or pledge
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of receivables.

References: A/CN.9/434, paras. 62-70 and 72-77 (26th session, 1996)
A/CN.9/432, paras. 40-49 and 53-69 (25th session, 1996)
A/CN.9/420, paras. 33-43 and 53-69 (24th session, 1995)

Remarks

1. Draft article 2, which is intended to function as a scope provision, contains a brief, basic
definition of "assignment", "receivable", "assignor", "assignee" and "debtor". Under the
modified definition of "assignment", the explicit exclusion of gratuitous assignments,
automatic assignments by operation of law and assignments of contracts in draft article 4 is
unnecessary. No reference is made in paragraph (2) to absolute assignments, since such
assignments are intended to be covered by the definition of assignment contained in paragraph
(1), and paragraph (2) merely states a rule of interpretation.

2. The Working Group may wish to consider whether the definition of "assignment" is
adequate so that the draft Convention validates both the transfer and the agreement to transfer
(in some legal systems the invalidity of the agreement may invalidate the transfer, while in
other legal systems the invalidity of the agreement may give rise to a claim against the
assignee based on the principle of unjust enrichment).

* * *

Article 3 [1(2)]. Internationality

(1) A receivable is international if, at the time it arises, the places of business of the assignor
and the debtor are in different States. An assignment is international if, at the time it is made,
the places of business of the assignor and the assignee are in different States.

(2) For the purposes of this Convention:
(a) if a party has more than one place of business, the place of business is that which has the
closest relationship to the relevant contract [or other agreement or court order giving rise to
the assigned receivable];
(b) if a party does not have a place of business, reference is to be made to its [registered office
or]habitual residence.

References: A/CN.9/434, paras. 26-33 (26th session, 1996)
A/CN.9/432, paras. 19-25 (25th session, 1996)
A/CN.9/420, paras. 26-29 (24th session, 1995)

Remarks

1. Under the definition of internationality contained in paragraph (1) of draft article 3, the
draft Convention will apply to the following situations: the assignor is in country A, the
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assignee is in country B and the debtor is in country C (international assignment of
international receivables); the assignor and the assignee are in country A and the debtor is in
country B (domestic assignment of international receivables); and the assignor and the debtor
are in country A and the assignee is in country B (international assignment of domestic
receivables).

2. The term "relevant contract" in paragraph (2) means the assignment, in case of an
internationality-test relating to the assignment, and the original contract, in case of an
internationality-test relating to the receivable. The words within square brackets are intended
to address situations in which tort receivables are involved.

3. In order to enhance certainty and predictability as to the application of the draft Convention,
the reference to the circumstances known to or contemplated by the parties, as a criterion to be
used in the "closest relationship" test, has been deleted from paragraph (2) (such an approach
is followed in article 1(4)(a) of the UNCITRAL Model Law on International Commercial
Arbitration). It should be noted, however, that in case a contract is negotiated by the branch
office of a large corporation located in country A, concluded by another branch office in
country B, while payments are made by yet another branch office in country C, it may be
difficult to determine which is the place with the closest relationship to that contract.

4. The Working Group may wish to consider the following additional questions: whether a
receivable owed by several debtors or to several assignors would be international, even if only
one debtor or only one assignor is located in a country other than the country in which the
other party to the transaction is located; and whether an assignment, in which several
assignors or several assignees are involved, would be international, even if only one assignor
and one assignee are located in different countries.

5. The reference to the "registered office" is intended to cover legal entities registered in one
place and doing business in a number of other places (e.g., post-office box companies). It was
drawn from article 12(4) of the draft UNCITRAL Model Legislative Provisions on Cross-
border Insolvency (annex to A/CN.9/435).

* * *

Article 4 [2]. Exclusions

This Convention does not apply to assignments made:
(a) for personal, family or household purposes;
(b) solely by endorsement or delivery of a negotiable instrument;
(c) as part of the sale, or change in the ownership or the legal status, of a business out of
which the assigned receivables arose.

References: A/CN.9/434, paras. 42-61 (26th session, 1996)
A/CN.9/432, paras. 17 and 62-66 (25th session, 1996)

* * *

CHAPTER II. GENERAL PROVISIONS
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Article 5 [3 and 15(1)]. Definitions and rules of interpretation

For the purposes of this Convention:

(1) "Original contract" means the contract between the assignor and the debtor from which the
assigned receivable arises.

(2) A receivable is deemed to arise at the time when the original contract is concluded [or, in
the absence of an original contract, at the time when it is confirmed in an agreement between
the creditor and the debtor or in a court order].

(3) "Future receivable" means a receivable that might arise after the conclusion of the
assignment.

[(4) "Receivables financing" means any transaction in which value, credit or related services
are provided for value in the form of receivables. "Receivables financing" includes, but is not
limited to, factoring, forfaiting, securitization, project financing and refinancing.]

(5) "Writing" means any form of communication that [preserves a complete record of the
information contained therein] [is accessible so as to be usable for subsequent reference] and
provides authentication of its source by generally accepted means or by a procedure agreed
upon by the sender and the addressee of the communication.

(6) "Notification of the assignment" means a statement informing the debtor that an
assignment has taken place.

(7) "Insolvency administrator" means a person or body, including one appointed on an interim
basis, authorized to administer the reorganization or liquidation of the assignor's assets.

(8) "Priority" means the right of a party to receive payment in preference to another party.

(9) Priority with regard to the receivables includes priority with regard to cash received upon
collection or other disposition of the receivables, provided that the cash may be identified as
proceeds of the receivables.

References: A/CN.9/434, paras. 70-72, 75-76, 78-85, 166-194 and 244 (26th session, 1996)
A/CN.9/432, paras. 40-72 (25th session, 1996)
A/CN.9/420, para. 44 (24th session, 1995)

Remarks

1. In paragraph (5), alternative language, drawn from article 6 of the UNCITRAL Model Law
on Electronic Commerce, has been added within square brackets for the consideration of the
Working Group. It is intended to ensure that assignments made by way of electronic means of
communication would be covered by the draft Convention. The definitions set forth in
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paragraph (7) and in draft article 24 are drawn from article 2 of the draft UNCITRAL Model
Legislative Provisions on Cross-border Insolvency (annex to A/CN.9/435).

2. Priority under the draft Convention means that a party may satisfy its claim in preference to
other claimants, under the implicit conditions that there is a valid assignment as between the
assignor and the assignee and that the assignee has extended credit to the assignor. In draft
article 11, it is provided that an assignment is effective as of the time it is made, but such
effectiveness should not prejudice the rights of several assignees of the same receivables, the
insolvency administrator and the assignor's creditors. Draft articles 23 and 24 specify further
that, after the establishment of an appropriate registration system, the first assignee to register
has priority among several assignees and that the assignee has priority over the insolvency
administrator and the assignor's creditors if the assignment and registration take place before
the opening of the insolvency proceeding or attachment, unless a State adopting the draft
Convention declares that it will not be bound by the registration provisions.

3. The exact meaning of priority depends on whether an absolute assignment or an assignment
by way of security is involved, a matter not addressed in the draft Convention but left to the
parties and other applicable law. In case of an absolute assignment, priority means that the
assignee obtains payment and does not need to account or return to the assignor any remaining
balance. As a result, other assignees are left only with a remedy against the assignor. In case of
an assignment by way of security, the assignee obtaining payment first has to turn over to the
assignor, or the assignee next in line of priority, any remaining balance. Again, if there is
nothing left after the assignee with priority satisfies its claim, other assignees may have
recourse only against other assets of the assignor as unsecured creditors.

4. In draft article 23, it is implied that several assignments of the same receivables may be
valid. The Working Group may wish to express that idea explicitly, since in some legal
systems after the first assignment the assignor has nothing more to assign ("nemo dat quod
non habet"). As a matter of drafting, the Working Group may wish to refer, rather than to the
effectiveness of an assignment and priority, to the validity of an assignment as between the
parties thereto and its effectiveness as against the debtor and other parties.

5. Paragraph (9) is intended to achieve that the party with priority as to the receivables would
have priority as to their identifiable cash proceeds. It is supplemented by draft article 11(3)
providing that the assignee would have a right to claim identifiable cash proceeds of
receivables. If the right in the receivables does not extend to their proceeds, it is of little value.
On the other hand, some types of proceeds (non-cash proceeds or cash proceeds that are not
identifiable) may be better left to other law, since they raise complicated problems that might
not lend themselves to unification. The Working Group may wish to define cash proceeds as
"including money, checks, deposit accounts and the like".

* * *

Article 6. Party autonomy

(1) As between the assignor and the assignee, articles [...] may be excluded or varied by
agreement.
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(2) As between the assignor and the debtor, articles [...] may be excluded or varied by
agreement.

[(3) Nothing in this Convention invalidates an assignment which is valid under rules other
than the provisions of this Convention].

References: A/CN.9/434, paras. 35-41 (26th session, 1996)
A/CN.9/432, paras. 33-38 (25th session, 1996)

Remarks

1. Draft article 6 is based on the assumption that: the assignor and the assignee should not be
able to exclude or vary the provisions dealing with the protection of the debtor or the rights of
third parties such as other assignees, the insolvency administrator and the assignor's creditors;
and that the assignor and the debtor should not be able to exclude or vary the provisions
dealing with the rights of such third parties.

2. The Working Group may wish to address the question whether the parties may exclude the
relevant provisions of the draft Convention only explicitly, or whether they may do so
implicitly as well, e.g., by choosing the law of a non-Contracting State (a choice, which under
draft article 6 in its present formulation would not result in the exclusion of the rules dealing
with the rights of third parties). In addition, should the Working Group prefer to allow parties
to exclude the draft Convention as a whole, the question might need to be addressed whether
the draft Convention may apply, under paragraph (1)(b), only if the parties had not excluded
its application explicitly (this approach is followed in article 1(1)(b) of the Guarantee and
Standby Convention).

3. Paragraph (3) is intended to recognize the contractual freedom of the parties to conclude an
assignment and to make explicit that one of the goals of the draft Convention is to validate
assignments that might be invalid under other applicable law and not to invalidate
assignments that are otherwise valid (the conflict between a Convention and a non-
Convention assignee is addressed in draft article 23(4)).

* * *

Article 7 [4]. Debtor's protection

(1) Except as otherwise provided in this Convention, an assignment does not have any effect
on the rights and obligations of the debtor.

(2) Nothing in this Convention affects the debtor's right to pay in the currency and in the
country specified in the payment terms contained in the original contract [or in any other
agreement or court order giving rise to the assigned receivable].

References: A/CN.9/434, paras. 86-94 (26th session, 1996)
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A/CN.9/432, paras. 87-92 and 244 (25th session, 1996)
A/CN.9/420, para. 101 (24th session, 1995)

Remarks

1. Paragraph (1) has been revised in view of the fact that the draft Convention may effect a
number of changes to the legal status of the debtor, including: the validity of an assignment in
breach of a no-assignment clause (draft article 13); a change in the way the debtor may
discharge its obligation (draft article 18); the inability of the debtor to raise against the
assignee defences or rights of set-off that it could raise against the assignor for breach of a no-
assignment clause (draft article 19(3)); the limitation of the debtor's right to modify the
original contract after notification (draft article 20(2)); the ability of the debtor to agree not to
raise certain defences (draft article 21); and the inability of the debtor to recover from the
assignee payments made despite the fact that the assignor may have failed to earn the assigned
receivables by performance (draft article 22). An additional change may be that, in financing
transactions with a floating interest, the assignee acquires the right to set the new rate and the
debtor may be faced with an unexpected rate. In view of the above, the Working Group may
wish to reconsider the question whether the debtor needs to be in a Contracting State for the
draft Convention to apply to the rights and obligations of the debtor.

2. Paragraph (2) is intended to ensure that the debtor will not be required to pay in a different
country or currency from the one that was initially envisaged. Such a provision is necessary,
since, under draft article 18(2), after notification the debtor is discharged by paying in
accordance with the instructions set forth in the notification.

* * *

Article 8 [6]. Principles of interpretation

(1) In the interpretation of this Convention, regard is to be had to its international character
and to the need to promote uniformity in its application and the observance of good faith in
international trade.

(2) Questions concerning matters governed by this Convention which are not expressly settled
in it are to be settled in conformity with the general principles on which it is based or, in the
absence of such principles, in conformity with the law applicable by virtue of the rules of
private international law.

References: A/CN.9/434, paras. 100-101 (26th session, 1996)
A/CN.9/432, paras. 76-81 (25th session, 1996)
A/CN.9/420, para. 190 (24th session, 1995)

* * *

Article 9 [5]. International obligations of the Contracting State

Variant A
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(1) [Subject to paragraph (2) of this article,] this Convention does not prevail over any
international convention [or other multilateral or bilateral agreement] which has been or may
be entered into by a Contracting State and which contains provisions concerning the matters
governed by this Convention.

(2) If an international convention [or other international or bilateral agreement] contains a
provision similar to that contained in paragraph (1) of this article, this Convention prevails.

Variant B

This Convention prevails over any international convention [or other multilateral or bilateral
agreement] which has been or may be entered into by a Contracting State and which contains
provisions concerning the matters governed by this Convention, unless a Contracting State
makes a declaration under article 29.

References: A/CN.9/434, paras. 96-99 (26th session, 1996)
A/CN.9/432, paras. 73-75 (25th session, 1996)
A/CN.9/420, para. 23 (24th session, 1995)

Remarks

Under variant A, the draft Convention doe not prevail, except in case of a "negative conflict"
between two conventions, i.e. a situation in which two conventions may give precedence to
each other, as a result of which it may not be clear which one applies. Under variant B, the
draft Convention prevails, unless a State makes a declaration to the contrary listing the
international agreements to which it will give precedence (the question of the effect of a
determination made by a State in violation of its international obligations would need to be
addressed). The Working Group may wish to combine variants A and B in a rule providing
that the draft Convention would not prevail unless the requirements of variant A or B were
met.

* * *

CHAPTER III. FORM AND EFFECT OF ASSIGNMENT

Article 10 [7]. Form of assignment

(1) An assignment [in a form other than in writing is not effective, unless it is effected
pursuant to a contract between the assignor and the assignee which is in writing] [shall be
evidenced by writing].

(2) [Unless otherwise agreed,] an assignment of one or more future receivables is effective
without a new writing being required for each receivable when it arises.
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References: A/CN.9/434, paras. 102-106 (26th session, 1996)
A/CN.9/432, paras. 82-86 (25th session, 1996)
A/CN.9/420, paras. 75-79 (24th session, 1995)

Remarks

Under the first set of bracketed language in paragraph (1), writing would be a condition of the
validity of the assignment. The underlined language is intended to ensure that one writing is
sufficient (which is important in view of the fact that stamp duty would have to be paid).
Under the second set of bracketed language, writing is not a condition of validity but serves
evidentiary purposes (this may include a list of receivables with the signature of the assignor,
or the financing contract document). Such an approach would address the problem of post-
default fraudulent behaviour by the assignor disputing, in collusion with one of several
assignees, the assignor's creditors or the insolvency administrator, that an assignment has
taken place. In addition, it would be consistent with the approach taken in draft article 6(3)
that the draft Convention should not invalidate assignments that may be valid under other
applicable law.

* * *

Article 11 [9]. Effect of assignment

(1) [Without prejudice to the rights of several assignees obtaining the same receivables from
the same assignor, the insolvency administrator and the assignor's creditors:]
(a) an assignment of receivables that are specified individually is effective to transfer the
receivables to which it relates;
(b) an assignment of receivables that are not specified individually is effective to transfer
receivables that can be identified as receivables to which the assignment relates, at the time
agreed upon by the assignor and the assignee and, in the absence of such agreement, at the
timewhen the receivables arise.

(2) An assignment may relate to existing or future, one or more, receivables, and to parts of or
undivided interests in receivables.

(3) An assignment of receivables is effective to transfer the rights to cash received upon
collection or other disposition of receivables, provided that the cash may be identified as
proceeds of the receivables.

References: A/CN.9/434, paras. 66-67, 113, 126 (26th session, 1996)
A/CN.9/432, paras. 101-108 (25th session, 1996)
A/CN.9/420, paras. 45-56 (24th session, 1995)

Remarks

The opening words of paragraph (1) are intended to ensure that, while the assignment is
effective as of the time it is made, the rights of several assignees of the same receivables, the
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insolvency administrator and the assignor's creditors should not be prejudiced (in that priority
may be based on time of registration; see draft articles 23 and 24).

* * *

Article 12 [8]. Time of transfer of receivables

[Without prejudice to the rights of the insolvency administrator and the assignor's creditors:]
(a) a receivable arising up to the time of the assignment is transferred at the time of the
assignment; and
(b) a future receivable is deemed to be transferred [at the time agreed upon between the
assignor and the assignee and, in the absence of such agreement,] at the time of the
assignment [or, in the case of a receivable arising from an agreement other than the original
contract or from a court order, at the time when it [arises] [becomes payable]].

References: A/CN.9/434, paras. 108 and 115-122 (26th session, 1996)
A/CN.9/432, paras. 109-112 (25th session, 1996)
A/CN.9/420, paras. 57-60 (24th session, 1995)

Remarks

1. Under draft article 12(a) in combination with draft article 5(2), a receivable is transferred at
the time of the assignment, if the contract or other legal act from which it might arise exists at
the time of assignment. The opening words may be retained if the Working Group wishes to
preserve the rights of an insolvency administrator or the assignor's creditors with regard to
existing receivables that have not been fully earned by performance at the time of the opening
of the insolvency proceeding or attachment (draft article 12(a)) or with regard to receivables
that have not arisen at that time (draft article 12(b)). Draft article 12(b) reflects a decision
taken by the Working Group at its previous session (A/CN.9/434, para. 121). By establishing
the rule that a receivable may be transferred even before it comes into existence, draft article
12(b) is aimed at establishing certainty as to the rights of the assignee and at facilitating the
use by the assignor of its future receivables for financing purposes.

2. In order to enhance certainty and uniformity, the Working Group may wish to specify the
exact time of assignment (the time of assignment is referred to in draft articles 15(1)(c) and
23-24). On the assumption that the Working Group decides that the assignment must be in
writing, one approach might be to provide that the time of assignment is the time referred to in
the assignment document. However, such an approach might create the risk of fraudulent
behaviour of the assignor in collusion with the assignee (or one of the assignees) at the
detriment of the insolvency administrator or the assignor's creditors (or other assignees).

* * *

Article 13 [10]. Agreements limiting the assignor's right to assign

(1) A receivable is transferred to the assignee notwithstanding any agreement between the
assignor and the debtor limiting in any way the assignor's right to assign its receivables.
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(2) Nothing in this article affects any obligation or liability of the assignor to the debtor in
respect of an assignment made in breach of an agreement limiting in any way the assignor's
right to assign its receivables, but the assignee is not liable to the debtor for such a breach.

References: A/CN.9/434, paras. 128-133 and 135-136 (26th session, 1996)
A/CN.9/432, paras. 113-126 (25th session, 1996)
A/CN.9/420, paras. 61-68 (24th session, 1995)

Remarks

1. The Working Group may wish to consider whether: the borrower in a syndicated bank loan
may preclude the lenders from assigning the loan to a competitor of the borrower (which
would not be a true assignment but a part of a take-over scheme); the assignor may preclude
the assignee from assigning the receivables further (a no-assignment clause in the
assignment); the assignee may preclude a subsequent assignee from assigning the receivables
further (a no-assignment clause in a refinancing contract).

2. In addition, the Working Group may wish to consider whether a different approach is
warranted in case the debtor is a State by providing, for example, that the assignment is
effective for all purposes, but the State-debtor may discharge its obligation by paying the
assignor. In such a case, if payment is made to the assignor, the assignee could still prevail
over the assignor's creditors and the insolvency administrator with regard to the proceeds of
the receivables.

* * *

Article 14 [11]. Transfer of security rights

(1) Unless otherwise provided by law or by agreement between the assignor and the assignee,
any personal or property rights securing payment of the assigned receivables are transferred to
the assignee without a new act of transfer.

(2) Without prejudice to the rights of parties in possession of the goods, a right securing
payment of the assigned receivables is transferred to the assignee, notwithstanding any
agreement between the assignor and the debtor, or the person granting the security right,
limiting in any way the assignor's right to assign such a security right.

(3) Paragraph (1) of this article does not affect any requirement under rules of law other than
this Convention relating to the form or registration of the transfer of any security rights.

References: A/CN.9/434, paras. 138-147 (26th session, 1996)
A/CN.9/432, paras. 127-130 (25th session, 1996)
A/CN.9/420, paras. 69-74 (24th session, 1995)

Remarks
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1. Paragraph (2) has been prepared by the Secretariat in order to address concerns expressed at
the previous session of the Working Group (A/CN.9/434, paras. 143-145). It is intended to
reflect the decision of the Working Group that: the transfer of security rights should be
effective despite agreements between the assignor and the debtor restricting their
transferability; and that the transfer of those security rights should not prejudice the rights of
the guarantor/issuer of an independent undertaking or a party who is in possession of the
goods (A/CN.9/434, para. 146).

2. Paragraph (2) does not refer to independent undertakings, since the rule in paragraph (1)
cannot apply to such undertakings for the reason that they are not "security rights" and are
normally not transferred automatically. Should the Working Group decide to extend the
application of the rule in paragraph (1) to independent guarantees and stand-by letters of
credit, a reference should be added in paragraph (1), e.g., to "supporting rights", while in
paragraph (2) it should be ensured that such a transfer of "supporting rights" does not
prejudice the rights of a guarantor/issuer of an independent undertaking (that would need to be
defined, possibly along the lines of article 3 of the Guarantee and Standby Convention).

* * *

CHAPTER IV. RIGHTS, OBLIGATIONS AND DEFENCES

Section I. Assignor and assignee

Article 15 [12]. Rights and obligations of the assignor and the assignee

(1) Subject to the provisions of this Convention, the rights and obligations of the assignor and
the assignee arising from their agreement are determined by the terms and conditions set forth
in that agreement, including any rules or general conditions referred to therein.

(2) The assignor and the assignee are bound by any usage to which they have agreed and,
unless otherwise agreed, by any practices which they have established between themselves.

(3) In an international assignment, the assignor and the assignee are considered, unless
otherwise agreed, to have impliedly made applicable to the assignment a usage of which they
knew or ought to have known and which in international trade is widely known to, and
regularly observed by, parties to the particular receivables financing practice.

References: A/CN.9/434, paras. 148-151 (26th session, 1996)
A/CN.9/432, paras. 131-144 (25th session, 1996)
A/CN.9/420, paras. 73, 81 and 95 (24th session, 1995)

Remarks

The Working Group may wish to merge paragraph (1) into draft article 11(1) and to delete
paragraphs (2) and (3). Paragraph (2) may not be necessary, since parties may, in any case,
agree to be bound by usages or not to be bound by practices established between themselves.
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Paragraph (3) may introduce uncertainty since there does not seem to be a distinct body of
usages on receivables financing practices.

* * *

Article 16 [13]. Representations of the assignor

(1) Unless otherwise agreed between the assignor and the assignee, the assignor represents
that:
(a) notwithstanding an agreement between the assignor and the assignee limiting in any way
the assignor's rights to assign its receivables, the assignor has, at the time of assignment, the
right to assign the receivable;
(b) the assignor has not [neither] previously assigned [, nor will later assign,] the receivable to
another assignee; and
(c) the debtor does not have, at the time of assignment, any defences or rights of set-offs
arising from the original contract or any other agreement with the assignor, other than those
specified in the assignment.

(2) Unless otherwise agreed between the assignor and the assignee, the assignor does not
represent that the debtor has, or will have, the financial ability to pay.

References: A/CN.9/434, paras. 152-161 (26th session, 1996)
A/CN.9/432, paras. 145-158 (25th session, 1996)
A/CN.9/420, paras. 80-88 (24th session, 1995)

Remarks

1. In the context of its discussion on paragraph (1)(b), the Working Group may wish to
consider the question whether a representation of the assignor that it will not assign the same
receivables again should be retained in a default rule such as draft article 16. Normally, such
"negative pledge" types of representations are a matter of negotiation and are undertaken only
in the context of specific transactions.

2. Paragraph (1)(c) is intended to limit the representation as to the absence of defences of the
debtor to situations involving contractual receivables, since such a representation would not
be appropriate in the case of non-contractual receivables. The Working Group may wish to
consider whether the representation as to the absence of defences of the debtor should also
refer to defences arising after the time of the assignment.

* * *

Article 17 [14, 15]. Notification of the assignment

(1) The assignor and the assignee may agree as to which of them is entitled to notify the
debtor and request payment and as to whether payment shall be made to the assignor or the
assignee, or that no notification of the assignment shall be given to the debtor. In the absence
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of an agreement, both the assignor and the assignee are entitled to notify the debtor and
request payment to the assignee.

(2) Notification of the assignment given to the debtor in breach of an agreement under
paragraph (1) is effective, but may make the assignee liable to the assignor for breach of
contract.

(3) Notification shall be in writing and shall reasonably identify the receivables and the person
to whom or for whose account or the address to which the debtor is required to make payment.

(4) Notification of the assignment may relate to receivables arising after notification. [Such
notification is effective for a period of five years after the date it is received by the debtor,
unless:
(a) otherwise agreed between the assignee and the debtor; or
(b) the notification is renewed in writing during the period of its effectiveness [for a period of
five years unless otherwise agreed between the assignee and the debtor.]

References: A/CN.9/434, paras. 162-165 (26th session, 1996)
A/CN.9/432, paras. 159-164 (25th session, 1996)
A/CN.9/420, paras. 89-97 (24th session, 1995)

Remarks

With the exception of the bracketed language in paragraph (4), draft article 17 is intended to
reflect the agreement already reached by the Working Group on the issues addressed in this
provision. The bracketed language in paragraph (4) is intended to protect the assignor by
limiting the types of future receivables in respect of which notification may be given. While
financiers may wish to obtain a right in all future receivables, they usually advance credit only
on the basis of future receivables that may arise within a limited period of time. On the other
hand, introducing such a time limit would place on the assignee and the debtor the burden of
having to keep track of the time of effectiveness of notifications, and might increase
uncertainty and the cost of credit.

* * *

Section II. Debtor

Article 18 [16]. Debtor's discharge by payment

(1) Until the debtor receives notification of the assignment, it is entitled to discharge its
obligation by paying the assignor.

(2) After the debtor receives notification of the assignment, subject to paragraph (5) of this
article, it is discharged only by paying in accordance with the payment instructions set forth in
the notification.
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(3) In case the debtor receives notification of more than one assignment of the same
receivables made by the same assignor, the debtor is discharged by paying in accordance with
the payment instructions set forth in the first notification.

(4) [In case the debtor receives notification of the assignment from the assignee,] the debtor is
entitled to request the assignee to furnish within a reasonable period of time adequate proof
that the assignment has been made and, unless the assignee does so, the debtor is discharged
by paying the assignor. Adequate proof includes, but is not limited to, [the writing evidencing
assignment or] any [other] writing emanating from the assignor and indicating that the
assignment has taken place.

(5) This article does not affect any other ground on which payment by the debtor to the party
entitled to payment or to a competent judicial [or non-judicial] body, or to a public deposit
funddischarges the debtor.

References: A/CN.9/434, paras. 176-191 (26th session, 1996)
A/CN.9/432, paras. 165-172 and 195-204 (25th session, 1996)
A/CN.9/420, paras. 98-115 and 124-131 (24th session, 1995)

Remarks

1. Draft article 18 is intended to set forth the ways in which the debtor may discharge its
obligation by payment. It is not meant to establish an obligation of the debtor to pay, which is
left to the contract or other legal relationship between the assignor and the debtor and the law
governing that relationship (see A/CN.9/432, paras. 173 and 181). The rule is that up to
notification the debtor may discharge its obligation by paying the assignor (it may discharge
by paying the assignee, but, in such a case, the debtor exposes itself to the risk of having to
pay twice); after notification, discharge is obtained by payment to the assignee or to the person
entitled to payment under paragraph (5).

2. Under paragraph (2), the debtor's obligation to pay the assignee or as instructed by the
assignee is triggered by the receipt of the notification by the debtor. The assignee bears the
burden of ensuring that the notification is received by the debtor and, if something goes wrong
(e.g., the assignor undertakes to notify the debtor but fails to do so), the risk of loss may be
allocated by agreement between the assignor and the assignee.

* * *

Article 19 [17]. Defences and rights of set-off of the debtor

(1) In a claim by the assignee against the debtor for payment of the assigned receivables, the
debtor may raise against the assignee all defences arising from the original contract [or from
any other agreement or court order giving rise to the assigned receivable] of which the debtor
could avail itself if such claim were made by the assignor.

(2) The debtor may raise against the assignee any right of set-off arising from contracts
between the assignor and the debtor other than the original contract [or any agreement or court
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order other than that giving rise to the assigned receivable], provided that they were available
to the debtor at the time notification of the assignment was received by the debtor.

(3) Notwithstanding paragraphs (1) and (2), defences and rights of set-off that the debtor could
raise pursuant to article 13 against the assignor for breach of agreements limiting in any way
the assignor's right to assign its receivables are not available to the debtor against the assignee.

References: A/CN.9/434, paras. 194-204 (26th session, 1996)
A/CN.9/432, paras. 205-209 (25th session, 1996)
A/CN.9/420, paras. 132-151 (24th session, 1995)

Remarks

The Working Group may wish to address the question whether the debtor may raise against
the assignee rights of set-off, the basis for which was created before notification, although
they may have not been "available" to the debtor at that time (e.g., a reciprocal and similar
claim which becomes payable only after notification).

* * *

Article 20 [19]. Agreement not to raise defences and rights of set-off

(1) Without prejudice to [the law governing consumer-protection] [public policy
requirements] in the State in which the debtor has its place of business, the debtor may agree
with the assignor in writing not to raise against the assignee the defences and rights of set-off
that it could raise pursuant to article 19.

(2) The following defences may not be waived:
(a) defences arising from fraudulent acts on the part of the assignee or the assignor;
(b) defences based on the debtor's incapacity to incur liability; and
(c) the defence that the debtor has not signed the original contract [or other agreement giving
rise to the assigned receivable], that the signature of the debtor has been forged, that the
original contract [or other agreement giving rise to the assigned receivable] has been
materially altered after the debtor signed it, that the agent who signed the original contract [or
other agreement giving rise to the assigned receivable] for the debtor lacked authority to sign
or exceeded such authority, or the signatory signed in a capacity other than as a representative
of the debtor.

(3) An agreement between the assignor and the debtor not to raise any or certain defences and
rights of set-off precludes the debtor from raising against the assignee those defences and
rights of set-off.

(4) Such an agreement may only be modified by written agreement. [Subject to article 21,
such a modification is effective as against the assignee.]

References: A/CN.9/434, paras. 205-212 (26th session, 1996)
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A/CN.9/432, paras. 218-238 (25th session, 1996)
A/CN.9/420, paras. 136-144 (24th session, 1995)

Remarks

The reference to the place of business of the debtor in paragraph (1) should be understood in
the light of draft article 3(2)(b) (i.e., if the debtor does not have a place of business, reference
is to be made to its registered office or its habitual residence). Paragraph (2) was drawn from
article 30(1) of the United Nations Convention on International Bills of Exchange and
International Promissory Notes (hereinafter referred to as "the Bills and Notes Convention";
see A/CN.9/434, para. 211). The words within square brackets in paragraph (2)(c) are
intended to cover agreements whereby disputes arising from torts are settled. The second
sentence of paragraph (4) is aimed at protecting the assignee from a modification of an
agreement not to raise defences or rights of set-off, which may be agreed upon between the
assignor and the debtor without the knowledge of the assignee. The Working Group may wish
to consider whether the modification of such an agreement should be subject to the consent of
the assignee.

* * *

Article 21 [18]. Modification of the original contract

(1) An agreement concluded before notification of the assignment between the assignor and
the debtor that affects the assignee's right to payment is effective as against the assignee and
the assignee acquires corresponding rights.

(2) After notification of the assignment, an agreement under paragraph (1) of this article is
effective as against the assignee and the assignee acquires corresponding rights, [if it is made
in good faith and in accordance with reasonable commercial standards or, in case of a
modification relating to a receivable fully earned by performance, it is consented to by the
assignee [if the modification is provided for in the assignment or is later consented to by the
assignee].

[(3) Paragraphs (1) and (2) of this article do not affect any right of the assignee against the
assignor for breach of an agreement between the assignor and the assignee that the assignor
will not modify the original contract without the assignee's consent.]

References: A/CN.9/434, paras. 198-204 (26th session, 1996)
A/CN.9/432, paras. 210-217 (25th session, 1996)

Remarks

1. The purpose of draft article 21 is twofold, first to protect the debtor by allowing the debtor
to pay under the modified contract, and second to protect the assignee from such
modifications and to ensure that the assignee acquires rights under the modified contract. The
draft article covers contractual modifications (e.g., a modification of the time of payment or
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the amount owed, or an agreement not to raise defences; see also draft article 20(4)), but not
modifications by operation of law or resulting from a court decision.

2. Under paragraph (2), a choice needs to be made. Reference to good faith may create some
uncertainty, but avoids putting on the parties the burden of having to obtain the consent of the
assignee to every little modification of an unperformed contract, a procedure that might be
burdensome for the assignee as well.

3. The rule contained in paragraph (1) might well apply to cases in which non-contractual
receivables might be modified by agreement. Paragraph (2), however, might not be
appropriate in case of non-contractual receivables. In such cases, the consent of the assignee
may be required if the modification is in the form of an agreement between the assignor and
the debtor, but not if the modification takes the form of a court order.

* * *

Article 22 [20]. Recovery of advances

Without prejudice to [the law governing consumer-protection] [public policy requirements] in
the country in which the debtor has its place of business and the debtor's rights under article
19, failure of the assignor to perform the original contract [or other agreement or court order
giving rise to the assigned receivable] does not entitle the debtor to recover from the assignee
a sum paid by the debtor to the assignee.

References: A/CN.9/434, paras. 213-215 (26th session, 1996)
A/CN.9/432, paras. 239-244 (25th session, 1996)
A/CN.9/420, paras. 145-148 (24th session, 1995)

* * *

Section III. Third parties

Remarks

Rule based on registration

1. The Working Group has failed so far to reach agreement on a rule dealing with conflicts of
priority. Draft articles 23 and 24, as well as draft articles 1 to 6 of the annex to the draft
Convention, constitute an effort to assist the Working Group in resolving this difficult issue.
They are based on the assumption that a registration-based approach can provide more
certainty and address more adequately conflicts of priority than any other system based on the
time of the assignment or of notification of the debtor (no system can provide full certainty;
see remark 2 to draft article 6 of the annex).

Interim or alternative rule
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2. However, the priority rules of the draft Convention cannot be based on registration in the
absence of an appropriate registration system. Therefore, an alternative regime needs to be
provided for the intervening period until the establishment of an appropriate registration
system, as well as for the period thereafter for those countries that may not wish to adopt a
registration-based approach (ultimately, achieving real uniformity would depend on how
successful the one or the other system proves to be in practice). Such an interim or alternative
regime may be based on the time of the assignment, a conflict-of-laws rule, or no uniform rule
at all.

Time-of-assignment rule

3. A priority rule based on the time of the assignment may work well in the context of local
markets, in which potential assignees have a way to know assignors sufficiently well and, in
addition, to acquire information about the financing transactions that take place through
means other than, e.g., a public registry. However, in the context of a global market such an
approach would not provide adequate protection to potential assignees, since they would have
no other alternative but to rely on representations of the assignor or any other means of
obtaining information about domestic financing transactions. In addition, an interim rule
based on the time of the assignment would prevent the States that might be interested in a
registration-based system from adopting the draft Convention since, until the registration
system becomes operational, under a time-of-assignment rule, a prior foreign assignee would
prevail over a domestic assignee who has registered under domestic rules.

4. However, the conflict between the assignee and the insolvency administrator or the
assignor's creditors may be resolved without reference to registration. If an assignment is
effective towards the assignor, it should be effective towards the insolvency administrator and
the assignor's creditors. In addition, the element of reliance on the receivables by potential
lenders and the need to forewarn them does not exist in case of conflicts with the insolvency
administrator or the assignor's creditors. The situation may be different in the case of creditors
relying on the receivables when they take legal action against the assignor, but even in that
case the potential damage to those creditors as a result of the lack of publicity would be
limited to the costs of the legal proceedings (the counter-argument should not be overlooked,
namely that insolvency laws may, in principle, be against "secret rights" compromising the
equal distribution of assets among creditors).

Conflict-of-laws rule

5. A uniform conflict-of-laws rule may not provide the desired uniformity with regard to the
priority rights of assignees, since assignees, depending on the law applicable in each case,
would have to follow a different process in order to obtain priority. In particular, a uniform
conflict-of-laws rule providing that priority conflicts are governed by the law governing the
receivable (e.g., the law governing the contract from which the receivable arises) would not
provide the desired degree of certainty (draft article 28(1)). In order to determine the
applicable law, the assignee would have to examine the agreement between the assignor and
the debtor, and if there is no choice of law clause included in that agreement, the assignee
would have to determine, e.g., which is the law with the closest relationship with the contract
from which the receivable arises. In addition, as a result of such a rule, receivables arising



- 27 -

from different contracts and assigned in bulk by the same assignor to the same assignee would
be governed by different priority rules which would not be acceptable in practice.

6. However, a uniform conflict-of-laws approach would constitute an improvement of the
present situation in that the same law would be applicable if a priority dispute were to be
brought before the courts of any Contracting State. In particular, a rule, based on the place of
business of the assignor or the place where insolvency proceedings are opened, would provide
sufficient certainty, since assignees would normally be able to know which is that place at the
time of assignment (draft article 28(2) and (3)). It should be noted that the Convention on the
Law Applicable to Contractual Obligations, Rome, 1980, hereinafter referred to as the "Rome
Convention", does not deal with conflicts of priority (although the view has been expressed
that, under article 12(2) of the Rome Convention, the law governing the receivable to which
the assignment relates governs some conflicts of priority).

7. After the establishment of an international registration system, draft article 28 could
function as a uniform conflict-of-laws rule. If the forum is in a Contracting State, the
substantive provisions of the draft Convention would apply, provided that the assignor and the
assignee are located in a Contracting State (draft article 1(1)(a)); otherwise, they would apply
if the law applicable under draft article 28 is the law of a Contracting State (draft article
1(1)(b)). If the forum is in a non-Contracting State, the substantive provisions of the draft
Convention would apply, provided that the conflict-of-laws provisions of the forum (not those
of the draft Convention, which the forum does not have to apply since it is in a non-
Contracting State) lead to the law of a Contracting State.

No interim or alternative rule

8. A regime based on registration without a substantive or conflict-of-laws rule, as an interim
or alternative rule, would fail to provide the desired certainty and predictability with regard to
the rights of assignees under the draft Convention. In addition, it would prevent States that
might not wish to follow a registration-based approach from adopting the draft Convention.

Notification of the assignment

9. The regime contemplated in the draft Convention sets aside notification of the debtor as a
way to determine priority. A priority system based on notification of the debtor could not
work in international receivables financing, since, in order to find out whether earlier
assignments have been made, assignees would have to contact and rely on information
provided by debtors, which, if provided at all, may not be accurate or complete. In bulk
assignments involving, e.g., hundreds of debtors in several countries, even if such a procedure
were reliable, it would be time-consuming and costly; and if future receivables were involved,
such a procedure would not be feasible, since the identity of the debtors would not be known
at the time of assignment. In addition, an approach based on notification could not work in
non-notification financing transactions (in which the assignment is a matter between the
assignor and the assignee and the debtor is not notified).

* * *

Article 23 [22]. Competing rights of several assignees
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(1) Until the establishment of a registration system as provided in article 1 of the annex to this
Convention, priority among several assignees of the same receivables from the same assignor
[is determined on the basis of the time of the assignment] [will be governed by the law
determined in accordance with paragraph (1) of article 28].

(2) After the establishment of a registration system as provided in article 1 of the annex to this
Convention, priority among several assignees of the same receivables from the same assignor
will be governed by paragraphs (3) and (4) of this article. However, if a State makes a
declaration under paragraph (1) of article 30, priority will be [determined on the basis of the
time of the assignment] [governed by the law determined in accordance with paragraph (1) of
article 28].

(3) An assignee who has registered certain information about the assignment under this
Convention has priority over another assignee of the same receivables from the same assignor
who has registered later or not registered at all. If neither assignee registers, priority is
determined on the basis of the time of the assignment.

(4) An assignee asserting priority under the provisions of this Convention has priority over an
assignee asserting priority based on grounds other than the provisions of this Convention.
However, if the State the law of which is applicable under paragraph (1) of article 28 has
made a declaration under paragraph (2) of article 30, priority will be determined on the basis
of the time of the assignment.

(5) Notwithstanding the preceding paragraphs of this article, conflicts of priority may be
settled by agreement between competing assignees.

References: A/CN.9/434, paras. 238-254 (26th session, 1996)
A/CN.9/432, para. 247-252 (25th session, 1996)

Remarks

1. Draft article 23 deals with conflicts between several assignees of the same receivables from
the same assignor (double financing). It is based on the assumption that an assignment made
subsequent to the first assignment may be valid, a matter that the Working Group may wish to
clarify further.

2. Paragraph (1) is intended to set forth a rule that would apply before the establishment of a
registration system for the registration of assignments under the draft Convention. Even after
the establishment of such a registration system, the system envisaged in paragraph (1) would
apply in case a State declares that it will not be bound by the registration provisions of the
draft Convention (see draft article 23(2) and 30(1)). Under the first set of bracketed language,
the basis for resolving priority conflicts among several assignees of the same receivables from
the same assignor would be the time of assignment, while, under the second set of bracketed
language, such conflicts would be governed by the law applicable under draft article 28(1)
(should that approach be preferred by the Working Group, paragraph (1) may be merged with
the conflict-of-laws rule dealing with conflicts of priority, i.e. draft article 28). Paragraph (2)
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is aimed at introducing paragraphs (3) and (4), i.e. the priority regime that would prevail after
the establishment of a registration system, unless a State makes a declaration under draft
article 30(1). Under paragraph (3), priority conflicts would be resolved on the basis of
registration and, in the absence of registration, on the basis of the time of the assignment.

3. Paragraph (4) deals with priority conflicts between a domestic and a foreign assignee of
domestic receivables (such conflicts would be covered if both the domestic and the foreign
assignee are located in a Contracting State; see draft article 1(1)(a)). Such conflicts could arise
if the priority rules of the draft Convention are not identical with those applicable to domestic
assignments of domestic receivables. They could also arise if the priority rules of the draft
Convention and those of other applicable law require different types of registration (e.g., one
requires international and the other requires local registration, although, in such a case, the
problem may be addressed by requiring that data registered locally should be transmitted to
the international registry; see introductory remark 8 to the registration provisions and remark 5
to draft article 3 of the annex).

4. Granting priority to a Convention assignee over a non-Convention assignee would result in
maximum certainty with regard to the rights of Convention-assignees, but could be
objectionable to States, since the priority rule of the draft Convention would displace the non-
Convention priority rule (this would be the result of the first set of bracketed language in
paragraph (1)). The second sentence of paragraph (4) allows Contracting States to "opt out" of
the rule contained in the first sentence of paragraph (4). The same result may be achieved
through paragraph (2) allowing a State to opt out of the registration provisions of the draft
Convention as a whole. Another way to approach this matter might be to leave it to the parties
of a domestic assignment of domestic receivables to opt into the priority rule of the draft
Convention, e.g., by registering at the international registry.

5. Paragraph (5) is intended to preserve party autonomy in the settlement of priority disputes
by allowing competing claimants to settle such disputes by agreement. Such an approach may
enhance the chances of the assignor to obtain new financing on the basis of its receivables.

6. The Working Group may wish to address the conflict that might arise between an assignee
and a person who extends to the assignor credit secured by a security interest in all the
assignor's inventory (or a seller of goods retaining title until full payment of their price). Such
a conflict may often arise since the right of the inventory financier may extend to the
receivables generated from the sale of the inventory. If priority is given to the inventory
financier, assignors whose receivables are created by the sale of inventory will not be able to
obtain credit on the basis of those receivables (that would be the result of the first set of
bracketed language in paragraph (1)). On the other hand, if priority is given to the first to
register, an inventory financier would have to register at the international registry, although
the draft Convention would not cover rights in inventory. Such an approach would present the
advantage of providing certainty as to the rights of third parties, but also the disadvantage that
it would supplant otherwise applicable law. The Working Group may wish to address the
conflict that might arise between an assignee and an inventory financier in the same way as a
conflict between a domestic and a foreign assignee of domestic receivables.

* *
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Article 24 [21, 23 and 24]. Competing rights of assignee and insolvency administrator or
creditors of the assignor

(1) Until the establishment of a registration system as provided in article 1 of the annex to this
Convention, priority between an assignee and the insolvency administrator or the assignor's
creditors will be governed by [paragraph (3) of this article] [the law determined in accordance
with paragraphs (2) and (3) of article 28].

(2) After the establishment of a registration system as provided in article 1 of the annex to this
Convention, conflicts of priority referred to in paragraph (1) of this article will be governed by
paragraph
(4) of this article. However, if a State makes a declaration under paragraph (1) of article 30,
priority will be governed by [paragraph (3) of this article] [the law determined in accordance
with paragraphs (2) and (3) of article 28].

[(3) An assignee has priority over an insolvency administrator and creditors of the assignor,
including creditors attaching the assigned receivables, if:
(a) the receivables [were assigned] [arose] [were earned by performance] before the opening
of the insolvency proceeding or attachment; or
(b) the assignee has priority on grounds other than the provisions of this Convention].

(4) An assignee has priority over an insolvency administrator and creditors of the assignor,
including creditors attaching the assigned receivables, if:
(a) the receivables [were assigned] [arose] [were earned by performance], and information
about the assignment was registered under this Convention, before the opening of the
insolvency proceeding or attachment; or
(b) the assignee has priority on grounds other than the provisions of this Convention.

(5) Except as provided in this article, this Convention does not affect the rights of the
insolvency administrator or the rights of the assignor's creditors.

[(6) This Convention does not affect:
(a) any right of creditors of the assignor to avoid or otherwise render ineffective, or to initiate
an action to avoid or otherwise render ineffective, an assignment as a fraudulent or
preferentialtransfer;
(b) any right of the administrator in the insolvency of the assignor,
(i) to avoid or otherwise render ineffective, or to initiate an action to avoid or otherwise render
ineffective, an assignment as a fraudulent or preferential transfer,
(ii) to avoid or otherwise render ineffective, or to initiate an action to avoid or otherwise
render ineffective, an assignment of receivables that have not arisen at the time of the opening
of the insolvency proceeding,
(iii) to encumber the assigned receivables with the expenses of the insolvency administrator in
performing the original contract, or
(iv) to encumber the assigned receivables with the expenses of the insolvency administrator in
maintaining, preserving or enforcing the receivables at the request and for the benefit of the
assignee;
(c) in case the assigned receivables constitute security for indebtedness or other obligations,]
any insolvency rules or procedures generally governing the insolvency of the assignor:
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(i) permitting the insolvency administrator to encumber the assigned receivables with
privileged claims for taxes, wages and similar privileges, provided that the assignee is treated
fairly and equitably with other creditors whose receivables may be so encumbered,
(ii) providing for a stay of the right of individual assignees or creditors of the assignor to
collect the receivables during the insolvency proceeding;
(iii) permitting substitution of the assigned receivables for new receivables of at least equal
value,
(iv) providing for the right of the insolvency administrator to borrow using the assigned
receivables as security to the extent that their value exceeds the obligations secured, or
(v) other rules and procedures of similar effect and of general application in the insolvency of
the assignor [specifically described by a Contracting State in a declaration made at the time of
signature, ratification, acceptance, approval of or accession to this Convention.]

(7) An assignee asserting rights under this article has no fewer rights than an assignee
asserting rights under other law.]

[(8) For the purposes of this article:
(a) "insolvency proceeding" means a collective judicial or administrative proceeding,
including an interim proceeding, in which the assets and affairs of the assignor are subject to
control or supervision by a court for the purpose of reorganization or liquidation;
(b) "opening of an insolvency proceeding" is deemed to have taken place when the order
opening the proceeding becomes effective, whether or not [final] [subject to appeal]; and
(c) "attachment" is deemed to have taken place when the order attaching the assigned
receivables becomes effective, whether or not [final] [subject to appeal].]

References: A/CN.9/434, paras. 255-258 and 216-237 (26th session, 1996)
A/CN.9/432, para. 253-258 and 260 (25th session, 1996)

Remarks

1. Same as in draft article 23, paragraphs (1) and (2) of draft article 24 set forth a priority
regime based on a distinction between the time before and the time after the establishment of
a registration system under the draft Convention. In paragraph (1), a choice has to be made
between a substantive rule based on the time of assignment and a conflict-of-laws rule.

2. In paragraph (3) or (4), whichever is preferred, a decision needs to be made as to whether
the time of assignment or the time when the receivables arise or are fully earned by
performance needs to be before the opening of the insolvency proceedings or attachment. An
approach based on the time of assignment would result in receivables that may not have arisen
or not been fully earned by performance before the opening of the insolvency proceedings or
before attachment being taken away for the estate of the assignor, a result that might be
considered as an undue interference with national law. The assignment of future receivables or
not fully earned receivables is ineffective towards the insolvency administrator and the
assignor's creditors in many legal systems since it is considered as being a disposition after the
opening of the insolvency proceeding or after attachment.
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3. Paragraph (5) is based on the assumption that, once the validity of an assignment has been
established by the draft Convention, nothing inhibits the insolvency administrator or the
assignor's creditors to challenge the assignment on any grounds other than its basic validity.
Under paragraph (6), which appears within square brackets for the consideration of the
Working Group, certain matters are generally left to national insolvency law (e.g., the rights of
the insolvency administrator with regard to post-insolvency future and unearned receivables,
and its rights to assign or encumber the assigned receivables in certain circumstances); other
matters would be left to national insolvency law only under certain conditions (e.g., if "equal
value" is given to the assignee, or if a security assignment is involved). By listing the rights of
an insolvency administrator that are not affected by the draft Convention, paragraph (6) may
enhance certainty and predictability to the extent that an assignment may not be challenged on
grounds other than those listed. On the other hand, to the extent that the list may not be
exhaustive, such an approach may result in excluding rights of insolvency administrators
currently existing under national insolvency law.

4. Paragraph (7) is intended to reflect the principle of national treatment of a foreign assignee,
a principle that was broadly supported at the previous session of the Working Group
(A/CN.9.434, para. 234).

* * *

CHAPTER V. SUBSEQUENT ASSIGNMENTS

Article 25 [25]. Subsequent assignments

(1) This Convention applies to international assignments of receivables and to assignments of
international receivables by the initial or any other assignee to subsequent assignees, even if
the initial assignment is not governed by this Convention.

[(2) A subsequent assignee has the rights afforded by this Convention to an assignee and is
subject to the debtor's defences and rights of set-off recognized by this Convention.]

[(3) A receivable assigned by the assignee to a subsequent assignee is transferred
notwithstanding any agreement limiting in any way the assignor's right to assign its
receivables. Nothing in this article affects any obligation or liability for breach of such an
agreement, but the subsequent assignee is not liable for breach of that agreement.]

(4) Notwithstanding that the invalidity of an assignment renders all subsequent assignments
invalid, the debtor is entitled to discharge its obligation by paying in accordance with the
payment instructions set forth in the first notification.

References: A/CN.9/432, paras. 264-268 (25th session, 1996)
A/CN.9/420, para. 188-195 (24th session, 1996)

* * *

CHAPTER VI. CONFLICT OF LAWS
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Article 26. Law applicable to the rights and obligations of the assignor and the assignee

(1) [With the exception of matters which are settled in this Convention,] the [effectiveness]
[validity] of an assignment as between the assignor and the assignee and the mutual rights and
obligations of the assignor and the assignee are governed by the law [expressly] chosen by the
assignor and the assignee.

(2) In the absence of a [valid] choice, the [effectiveness] [validity] of an assignment as
between the assignor and the assignee and the mutual rights of the assignor and the assignee
are governed by the law of [the country in which the assignor has its place of business] [the
country with which the [contract of] assignment is most closely connected].

[(3) Unless the [contract of] assignment is clearly more closely connected with another
country, it is deemed to be most closely connected with the country where the party who is to
effect the performance which is characteristic of the [contract of] assignment has, at the time
of conclusion of the [contract of] assignment, its place of business].

References: A/CN.9/WG.II/WP.87, article 21
A/CN.9/WG.II/WP.90, paras. 4-7 and 15-18
A/CN.9/420, paras. 185-195 (24th session, 1995)

Remarks

1. The Working Group may wish to consider the question of the scope of the conflict-of-laws
rules (draft article 1(2)). If these rules are aimed at filling the gaps left in the draft Convention,
their scope of application should be limited to the scope of the draft Convention (and, in order
to avoid a renvoi sistiation, they should apply only in case the forum is in a Contracting State
and not by way of the conflict-of-laws provisions of the forum). If, however, the Working
Group prefers to establish a uniform conflict-of-laws regime with regard to assignment, as
suggested by the Permanent Bureau of the Hague Conference on Private International Law
(A/CN.9/WG.II/WP.90, paras. 4-7), the scope of the conflict-of-laws provisions of the draft
Convention should be broader than the scope of the draft Convention (articles 21 and 22 of
the Guarantee and Standby Convention constitute a precedence for such an approach).

2. The expression "the mutual rights and obligations of the assignor and the assignee", drawn
from the Rome Convention, is intended to cover both the contractual and the proprietary
effects of the assignment as between the parties thereto (the term "relationship between the
assignor and the assignee may be too broad in that it could cover the financing contract as a
whole; while the term "assignment" may be too narrow in that it would not cover the issue of
the validity of the assignment, or too broad in that it could cover the effects of assignment
towards the debtor).

3. Paragraph (3) is intended to supplement one of the options being offered in paragraph (2)
("the closest relationship" option, which is drawn from the Rome Convention).
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* * *

Article 27. Law applicable to the rights and obligations of the assignee and the debtor

[With the exception of matters which are settled in this Convention,] the assignability of a
receivable, the right of the assignee to request payment, the debtor's obligation to pay as
instructed in the notification of the assignment, the discharge of the debtor and the debtor's
defences are governed by the law [governing the receivable to which the assignment relates]
[of the country in which the debtor is located].

References: A/CN.9/WG.II/WP.87, article 22
A/CN.9/WG.II/WP.90, paras. 19-20
A/CN.9/420, paras. 197-201 (24th session, 1995)

Remarks

Paragraph (1), following the approach of the Rome Convention, lists the matters covered by
draft article 27. Such an approach may be justified, since: the general reference to "the rights
and obligations" might create some uncertainty; there is no contractual relationship between
the assignee and the debtor; and some issues that might be covered by draft article 27 might
not fall under the "relationship" between or the "rights and obligations" of the assignee and the
debtor, e.g., the assignability of a receivable, or even priority among several assignees of the
same receivables. Such a list of rights and obligations could also include the obligation of the
assignee, if any, to notify the debtor (the right of the assignee to notify the debtor might be
part of the assignor-assignee relationship).

* * *

Article 28. Law applicable to conflicts of priority

(1) The priority among several assignees obtaining the same receivables from the same
assignor is governed by the law [governing the receivable to which the assignment relates] [of
the country in which the assignor has its place of business].

(2) The [priority between an assignee and] [the effectiveness of an assignment as against] the
insolvency administrator is governed by the law [governing insolvency] [of the country in
which the assignor has its place of business].

(3) The [priority between an assignee and] [the effectiveness of an assignment as against] the
assignor's creditors is governed by the law of the country in which the assignor has its place of
business.

References: A/CN.9/WG.II/WP.87, article 23
A/CN.9/WG.II/WP.90, paras. 21-22
A/CN.9/420, para. 154 (24th session, 1995)



- 35 -

* * *

CHAPTER VII. FINAL CLAUSES

Remarks

In view of the fact that the substantive provisions of the draft Conventions refer to a number
of declarations, the Secretariat has prepared a tentative draft of certain final clauses dealing
with declaration-related issues. Pending determination of the declarations in the substantive
provisions of the draft Convention, draft articles 29 to 31 are aimed at raising the issues that
should be addressed rather than resolving them in any final way.
[...]

Article 29. Conflicts with international agreements

A State may declare, at [the time of signature, ratification, acceptance, approval or accession]
[any time], that the Convention will not prevail over international conventions [or other
multilateral or bilateral agreements] listed in the declaration, to which it has or will enter and
which contain provisions concerning the matters governed by this Convention.

Article 30. Registration

(1) A State may declare, at [the time of signature, ratification, acceptance, approval or
accession] [any time], that it will not be bound by the registration provisions of this
Convention.
(2) A State may declare, at [the time of signature, ratification, acceptance, approval or
accession] [any time], that it will not be bound by paragraph (4) of article 23.

* * *

Article 31. Effect of declaration

(1) Declarations made under article 29 at the time of signature are subject to confirmation
upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be in writing and to be formally
notified to the depositary.

(3) A declaration takes effect simultaneously with the entry into force of this Convention in
respect of the State concerned. However, a declaration of which the depositary receives formal
notification after such entry into force takes effect on the first day of the month following the
expiration of six months after the date of its receipt by the depositary.

(4) Any State which makes a declaration under articles 29 may withdraw it at any time by a
formal notification in writing addressed to the depositary. Such withdrawal takes effect on the
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first day of the month following the expiration of six months after the date of the receipt of the
notification of the depositary.

* * *

Article 32. Reservations

No reservations are permitted except those expressly authorized in this Convention.

* * *

ANNEX

Registration

Meaning and purpose

1. Registration under the draft Convention means the non-mandatory entering into a data base
of certain information about the assignment. The purpose of such registration is not to create
or evidence property rights, but to protect third parties by putting them on notice about
assignments, that have been concluded or will be concluded, and to provide a basis for settling
conflicts of priority.

2. With regard to potential assignees, the effect of registration is that they are put on notice as
to earlier or
later assignments. The notice gives only enough information for the searcher to be forewarned
and thereby enabled to make such further inquiry and take such further action as it deems
appropriate under the circumstances. If no transaction is registered, potential lenders may
obtain priority by registering (in such a case, however, an earlier assignee, who has not
registered, may not be able to obtain payment; for a discussion of the concept of "priority", see
remarks 2-4 to draft article 5). If a transaction is registered, they may request more
information from their potential borrower or from registered lenders, seek to negotiate with
registered lenders a subordination agreement (i.e. an agreement settling priority conflicts), or
avoid to provide financing on the basis of the receivables in respect of which an assignment
has been registered.

Key features

3. Because of its limited function, and in marked contrast to classic registration, registration
under the draft Convention requires the placement on public record of a very limited amount
of data, i.e., identification of the assignor and the assignee and a brief non-specific description
of the receivables to be covered, which may be existing or future. This means that a single
notice can cover a large number of present or future receivables, arising from one or several
contracts, as well as a changing body of receivables and a constantly changing amount of
secured debt often involved in modern financing ("revolving credit"). In addition, such
registration is inexpensive and simple, requires no formalities (such as notarial involvement)
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and requires no supervision by the registrar, who performs the non-discretionary service of
receiving, archiving and disclosing the data submitted for registration for the appropriate fee.

4. Registration of the entire transaction cannot accommodate the needs of modern financing in
that it does not permit the registration of a transaction before the actual transaction has taken
place and in that it would require multiple registration for successive transactions between the
same parties, which would serve no purpose, burden the registry and entail additional cost. In
addition, such registration would raise difficult legal issues, such as authentication.

5. Another key feature of registration under the draft Convention is that the registration
process, i.e. the submission of data by the registering party to the registry, the receipt of the
data by the registry and the handling of the data by the registry so that the data become
available to searchers, would need to be computerized.

6. With regard to the submission of data, two systems could be envisaged, the submission in
paper and the submission in electronic form. Submission of data in paper form would require
that the data be entered into the data base manually by the registry staff, which would increase
the risk of error and the potential liability of the registry. A system that provides for direct
electronic data entry, which is easily accommodated by existing telecommunication systems,
would eliminate this problem. Either system of data submission could accommodate
electronic, remote access, searching.

7. A purely electronic system (electronic data entry and electronic searching) would maximize
efficiency and minimize human involvement, thereby permitting speed, availability at all
hours, freedom from the risk of data entry error on the part of the registrar (which reduces its
potential liability) and reduction in cost of registration. Users could enter data or conduct a
search through a simple desktop or even a laptop computer via secure, private
communications networks ("Value Added Network" or "VAN"). In order to be able to make
the data entered into the registry available to searchers, the registry needs to have software to
convert the data entered to the format used by the registry and to archive and index the data.

8. A registration system could be based on an international registry/data base that could be
linked to existing national registries. Countries that do not currently have such a registry
would not need to establish one; registration could take place directly at the international
registry. In countries that do have a registration system compatible with that of the draft
Convention, registration could take place through the national registry. Such an approach
would require, however, effective coordination between the several registration places,
namely that all the data registered locally would be transmitted promptly to the international
data base.

* * *

Article 1. Establishment of a registry

At the request of not less than one third of the Contracting States, the depositary shall convene
a conference for designating a registry or registries and enacting[, revising or amending]
registration regulations for the registration of data about assignments under this Convention.
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Remarks

1. In the absence of an international registration system, draft article 1 of the annex provides
for a mechanism to trigger the application of the registration provisions of the draft
Convention, i.e. the appointment of an organization to act as registry and the preparation of
registration regulations by Contracting States (i.e., States in respect of which the draft
Convention has entered into force).

2. While the basic principles applying to registration are set out in the text of the draft
Convention, the mechanics of the registration process that may need to be amended from time
to time to fit changing needs and changing technologies are better dealt with in a separate
body of rules, the regulations. Under draft article 1 of the annex, the initial set of regulations
would need to be prepared by the Contracting States appointing an organization to act as
registry. The Working Group may wish to consider whether the authority to revise or amend
the regulations should stay with the Contracting States or be delegated to the registry. Under
the draft UNIDROIT Convention on International Interests in Mobile Equipment (hereinafter
referred to as "the draft Convention on Mobile Equipment"), the Governing Council of
UNIDROIT is to determine the location of and manage the international registry envisaged, as
well as promulgate from time to time the regulations necessary for the operation of the
registry (UNIDROIT 1996, Study LXXII - Doc. 30, draft article 16(2)).

* * *

Article 2. Duties of the registry

(1) The registry receives data registered under this Convention and the regulations and
maintains an index by the name of the assignor [and the registration number] in order to be
able to make the data available to searchers upon request.

(2) Upon receipt of data, the registry shall assign a registration number and issue and send to
the assignor and the assignee a verification statement in accordance with the regulations.

(3) Upon receiving a search request, the registry shall issue a search result in writing listing all
data registered with regard to the receivables of a particular person.

(4) Upon expiration of the period of effectiveness of a registration, or receipt of a notice by
the assignee or a court order issued under article 5 of the annex to this Convention, the
registrar shall remove data registered from the public records of the registry.

Remarks

1. Draft article 2 of the annex describes in general terms the duties of the registry. The
verification statement referred to in paragraph (2) is aimed at allowing the assignor and the
assignee to verify that the data entered into the registry correspond with the data that they
wished to have entered and to correct any errors.
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2. The Working Group may wish to consider the additional questions of court jurisdiction and
liability. Registration-related disputes would normally involve priority conflicts between
competing parties, or occasionally requests to the courts to issue orders binding on the
registry. With regard to priority disputes, they could be left to be resolved by courts having
jurisdiction with regard to the parties to such disputes. However, in order to avoid that
conflicting orders are addressed to the registry, it may be desirable to have only one court with
jurisdiction over the registry (e.g., a court in the country where the registry might be located,
although if all that is established is a data base, it might be difficult to determine its
"location"). Alternatively, the international registry could be exempted from the jurisdiction of
any national court and registration-related disputes could be referred to alternative methods of
dispute resolution. The draft Convention on Mobile Equipment vests the international registry
with the privileges and immunities of an international organization and exempts it from the
jurisdiction of national courts, subject to agreement to the contrary between the registry and
the host State (UNIDROIT 1996, Study LXXII - Doc. 30, draft article 16(3)).

3. With regard to the liability of the registry, it should be noted that national registration
systems similar to that envisaged by the draft Convention have worked well with and without
a liability rule. In jurisdictions in which the registry is liable for errors in the operation of the
system, there have been very few liability suits. In some of those jurisdictions, a percentage of
the registration fee is directed to a fund, the proceeds of which may be used to pay liability
claims. Such an approach is considered as increasing the confidence of the users in the system.
However, the risk of errors (and, therefore, the cost of insurance) would be significantly
reduced in a fully electronic system, in which the only role of the registrar would be to
maintain an operational system.

4. The determination of the issues of jurisdiction and liability depend to some extent on
whether a governmental or private organization would run the registry. A governmental
organization would normally enjoy sovereign immunity, while a private organization would
be subject to the jurisdiction of a court and could be made liable more easily.

* * *

Article 3. Registration

(1) Any person may register data with regard to an assignment at the registry in accordance
with this Convention and the registration regulations. The data registered shall include the
legal name and address of the assignor and the assignee and a brief description of the assigned
receivables.

(2) Registration is effective from the time that the data referred to in paragraph (1) are
available to searchers.

(3) Data may be registered before or after an assignment is made.

(4) Data registered may relate to one or more assignments and to receivables not existing at
the time of registration.
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(5) Any defect, irregularity, omission or error with regard to the legal name of the assignor
that results in data registered not being found upon a search based on the legal name of the
assignor renders the registration ineffective.

Remarks

1. Following the example of modern national legislation, paragraph (1) limits the information
that needs to be entered into the registry to the absolutely necessary for the registration to
fulfill its "warning" function (additional identification elements may be provided for in the
regulations, e.g., the number given to a company by the company registry or another
identification number, the date of birth of a person; "legal name" may be defined in the
regulations).

2. The assignor's authorization is not part of the minimum data that need to be registered for
the registration to be effective. Authorization is a matter between the parties and does not
concern the registry in receiving data. In addition, parties may adequately protect their
interests: lenders, by obtaining authorization from the assignor before extending credit; and
assignors by demanding that data registered be removed from the public record of the registry
(see draft article 5 of the annex; assignors are informed through the verification statement
foreseen in draft article 2(2) of the annex). Additional remedies, e.g., for slander of title, may
be provided in the draft Convention or left to national law.

3. The Working Group may wish to address the following questions: the effect of a change in
the name of the assignor on the effectiveness of registration relating to receivables arising
after the change (some statutes provide that the registration remains effective for a certain
period of time after the assignee learns of the change of the name and the new name of the
assignor); whether an all-encompassing description of the assigned receivables should be
sufficient (e.g., "all present and future receivables") or whether a more specific description
should be required (e.g., receivables arising in May, or receivables from sales of equipment or
from sales to a particular debtor or from x, y, z contracts).

4. An additional question which the Working Group may wish to consider is the effect of a
change in the place of business of the assignor with respect to receivables arising after the
change. If the assignor's new place of business is in a Contracting State which has not declared
that it will not be bound by the registration provisions of the draft Convention, no additional
registration may be necessary. However, if the assignor moves to a non-Contracting State, the
assignee may need to follow the process prescribed by the law of that State in order to ensure
priority (although, under draft article 1(1)(a), the draft Convention is applicable as long as the
assignor has its place of business in a Contracting State at the time of assignment, even if
subsequently the assignor moves to a non-Contracting State).

5. Normally only assignments with an international element would be entered into the
international registry. However, a domestic assignee of domestic receivables should be able to
register ("opting into" the priority rules of the draft Convention). In jurisdictions with a
registration system, the question might arise whether both local and international registration
would be required. Local registration in the jurisdiction in which the assignor is located would
sufficiently protect the assignee towards the insolvency administrator. However, for the
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assignee to ensure priority towards international assignees, international registration would be
required. Problems might be overcome if the two registration systems were linked so that data
registered locally would be transmitted to the international data base. In such a case, local
registration would amount to international registration (see remark 5 to draft article 23 and
introductory remark 8 to the registration provisions).

6. Paragraph (2) provides that registration is effective when the data become available to
searchers. In a fully electronic system, the data would become searchable upon receipt by the
registry. On the other hand, in case of a paper notice where the data would need to be entered
into the data base by the registry staff, the registration would become searchable and,
therefore, effective only after the entry of the data in the computerized index. In such a case,
the registering party could protect itself from the risk of losing its priority by withholding
credit until the registration becomes effective.

7. Under paragraph (3), if A registers and receives an assignment subsequently, A will have
priority from the time of registration, not the time of assignment. Such pre-registration is
aimed at addressing the time-gap between the time of financing and the time of registration,
during which
uncertainty would prevail as to the rights of an assignee towards third parties.

* * *

Article 4. Duration, continuation and amendment of registration

(1) A registration under this Convention is effective [for a period of five years after
registration] [for the period of time specified by the registering party].

(2) A registration may be renewed for successive additional periods if it is requested six
months before expiry of the period of its effectiveness for an additional period of [five years]
[time specified by the registering party].

(3) A registration may be amended at any time during the period of its effectiveness. The
amendment is effective from the time it becomes available to searchers.

Remarks

Limiting the duration of the effectiveness of a registration is intended to ensure that the
registration system is not over-burdened with data relating to non-existing rights. Often parties
are not prepared to promptly cause the removal of data from the record of the registry, in
particular if some cost is involved. Paragraph (1) presents two alternatives, one with a fixed
time-limit and another, more flexible, that allows the parties to set the time during which a
registration would be effective. In the large majority of cases, a 5-year time period might be
sufficient. On the other hand, the ability of the parties to "buy" a longer time period ab
initiowould lessen the need for registering continuation statements.

* * *
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Article 5. Right of the assignor to remove or amend data registered

(1) The assignor may demand in writing that the assignee register a notice removing or
amending the data registered. [The assignor shall state explicitly the nature of the action
requested and the grounds for its request].

(2) If the assignee fails to comply with such demand within fifteen days of its receipt, the
assignor may request a competent court to order that the data registered be removed or
amended on the ground that they refer to receivables in which the assignee has no interest or
has a different interest.

Remarks

1. Under paragraph (1), the assignor may request from the assignee to cause the removal or
amendment of data that are on the public record. If the assignee does not comply with that
request, the assignor has to go to court (there is no automatic deregistration). Automatic
deregistration would expose the assignee to the risk of losing its priority position, if it does not
act to respond to an erroneous or mischievous demand by the assignor. This risk would be
even greater in case of a demand made on the eve of insolvency and could affect the cost of
credit. On the other hand, in favour of automatic deregistration, it could be argued that placing
on the assignee the burden of having to go to court would be more appropriate, since the
assignee may register without having to prove authorization by the assignor or that an
assignment has taken place.

2. The Working Group may wish specify the court with jurisdiction to issue the order referred
to in paragraph (2).

* * *

Article 6. Registry searches

(1) Any person may search the records of the registry and obtain a search result in writing.

(2) A search may be conducted according to the name of the assignor [or the registration
number].

[(3) A search result in writing that purports to be issued from the registry is admissible as
evidence and is, in the absence of evidence to the contrary, proof of the data to which the
search relates, including:
(a) the date and time of registration; and
(b) the order of registration as indicated in the registration number referred to in the written
search result.]

Remarks
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1. Paragraph (1) provides for a registry open to the public. In practice, a searching party will
be either an actual or potential assignee or a third party acting on behalf of an assignee. In
order not to exclude new methods of search, no method of search is specified in paragraph (1)
(it is left to be addressed in the regulations). Paragraph (2) identifies two search criteria: the
name of the assignor and the registration number (the number given to a company by the
registry under draft article 2(2) of the annex). A search result may need to match only one of
those criteria.

2. A search based on the name of the assignor may not reveal all prior assignments. For
example, A (assignee) registers the assignment of receivables owned by B (assignor) after
ensuring that B has not already assigned those receivables to someone else; B then assigns the
same receivables to C, who will be able to discover the existence of A's rights through a
search using B's name. However, if C assigns to D, D will not be able to discover A's rights
through a search based on C's name. The significance of this problem should not be
exaggerated, since no registration system can provide absolute certainty. In the example given
above, D will have to find the name of the initial assignor by relying on representations of its
immediate assignor.

3. Another problem is the language to be used for the data entered into the international data
base to be reasonably retrievable (in particular for the name of the assignor, since this would
be the relevant search criterion). The experience gained at the national level indicates that it
would be possible for the international registry to operate, at some cost, in more than one
language. This would mean that certain languages would need to be identified as official
languages of the registry. The Working Group may wish to consider whether the language
problem may be addressed by the use of numbers (e.g., by using the registration number
assigned by the registry as an alternative search criterion, or by using a number issued by a
company registry or other authority to identify an assignor).

4. Paragraph (3), which appears within square brackets for the consideration of the Working
Group, is intended to ensure that once a search result appears to be authentic, it should be
admissible as prima facie evidence of the data it contains. However, a party may always
challenge the authenticity of a search result. The Working Group may wish to consider
whether paragraph (3) is necessary, since the admissibility and evidential value of a search
result might be left to be freely evaluated by courts.

* * *
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